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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
CIVIL ACTION NO. 3:22-CV-00034-KDB-WCM 

 
GLOBAL PLASMA SOLUTIONS, 
INC. , 

 

  
Plaintiff,  

  
 v.  MEMORANDUM AND ORDER 

  
ELSEVIER LTD AND 
ELSEVIER INC., 

 

  
Defendants.  

  
 

In this action, now spanning over four and a half years and nearly 400 docket entries, 

Plaintiff 9§RYH§o5§HVPHo[R§XW/RQV,o6QDcou³95[´t contends that its air purifier business was greatly 

harmed by a defamatory article published in Building and Environment u³wfJ´t,o a scientific 

journal owned by Defendant Elsevier LTD (together with co-Defendant J§V:Y/:Uo6QDc,o³J§V:Y/:U´tco

Specifically, GPS alleges that several critiques of its ³Y/SR§HUo/RQ/]HW/RQ´oW:D=QR§RQ\ were false 

HQ‘oJ§V:Y/:U¶VoH‘Y:UW/V:P:QWoRVowfJ¶VoHUW/D§:VoHVo³S::UoU:Y/:Z:‘´oY/R§HW:‘oW=:o2HQ=HPofDW. Now 

before the Court are W=:o5HUW/:V¶oDURVV-motions for Summary Judgment (Doc. Nos. 323, 324). The 

Court has carefully considered these motions, the PHUW/:V¶ briefs and voluminous exhibits and 

lengthy oral argument on the motions from the PHUW/:V¶oDRXQV:§oRQoOctober 14, 2026.  

The law provides strong protection for scientific inquiry and debate on matters of public 

concern. This includes the allegedly defamatory article, which was published in March 2021 at the 

height of the COVID-19 pandemic when air purification technologies were under intense scrutiny. 

Because the Court finds that GPS was a limited purpose public figure with respect to the safety 

and efficacy of its bipolar ionization technology and cannot establish by clear and convincing 
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evidence that Elsevier published the article with ³actual malice,´oElsevier is entitled to summary 

judgment on 95[¶s defamation claim. Similarly, a reasonable jury could not find that Elsevier is 

liable for false advertising under the Lanham Act, where there is insufficient evidence that a 

substantial portion of the intended audience would be misled by the truthful statements that the 

HUW/D§:oZHVo³S::Uo U:Y/:Z:‘´ or that an Elsevier advertisement was a proximate cause of 95[¶s 

claimed diminution in its corporate value. 

TheU:VRU:,oJ§V:Y/:U¶Vo0RW/RQoVRUo[XPPHU\oFX‘QP:QWoRQo95[¶s defamation and Lanham 

Act claims will be GRANTED. 95[¶s Motion for Summary Judgment on various Elsevier 

affirmative defenses will be DENIED as moot, as will the other motions still pending. Finally, the 

Court will direct the Parties to file unredacted copies of any memorandum or exhibit filed under 

V:H§o/QoDRQQ:DW/RQoZ/W=oW=:o5HUW/:V¶oVXPPHU\o'X‘QP:QWoPRW/RQV in accordance with the process 

described below.  

I. LEGAL STANDARD 

[XPPHU\o'X‘QP:QWo/VoHSSURSU/HW:o³/VoW=:oPRYHQWoV=RZVoW=HWoW=:U:o/VoQRoQ:QX/Q:o‘/VSXW:oHVo

WRoHQ\oPHW:U/H§oVHDWoHQ‘oW=:oPRYHQWo/Vo:QW/W§:‘oWRo'X‘QP:QWoHVoHoPHWW:UoRVo§HZc´oUnited States v. 

8.929 Acres of Land in Arlington Cnty., Virginia, 36 F.4th 240, 252 (4th Cir. 2022) (quoting Fed. 

R. Civ. P. 56(a)); see United States, f/u/b Modern Mosaic, LTD v. Turner Construction Co., et al., 

rBEojc)‘o”(“,o”(EouBW=oL/Uco”(“rtcofoVHDWXH§o‘/VSXW:o/VoDRQV/‘:U:‘oQ:QX/Q:o³/VoW=:o:Y/‘:QD:o/VoVXD=o

W=HWoHoU:HVRQHY§:o'XU\oDRX§‘oU:WXUQoHoY:U‘/DWoVRUoW=:oQRQPRY/QQoSHUW\c´oAnderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986); 8.929 Acres of Land,o)EojcBW=oHWo”A”co³foVHDWo/VoPHW:U/H§o/Vo/WoP/Q=Wo

HVV:DWoW=:oRXWDRP:oRVoW=:oVX/WoXQ‘:UoW=:oQRY:UQ/QQo§HZc´oId. (quoting Libertarian Party of Va. v. 

Judd, 718 F.3d 308, 313 (4th Cir. 2013)). 
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The party seeking summary judgment bears the initial burden of demonstrating the absence 

of a genuine issue of material fact through citations to the pleadings, depositions, answers to 

interrogatories, admissions, or affidavits in the record. See Celotex Corp. v. Catrett, 477 U.S. 317, 

)”)ou“rvEtouZ=:QoW=:oQRQPRY/QQoSHUW\o³=HVoVH/§:‘oWRoPH—:oHoVXVV/D/:QWoV=RZ/QQoRQoHQo:VV:QW/H§o

:§:P:QWoRVoW=/VqoD§H/PoZ/W=oU:VS:DWoWRoZ=/D=oW=:qo=HVoW=:oYXU‘:QoRVoSURRV,´oVXPPHU\o'X‘QP:QWo/Vo

warranted); United States ex rel. Gugenheim v. Meridian Senior Living, LLC, 36 F.4th 173, 178 

uBW=oL/Uco”(””tco6VoW=:oPRYHQWoVHW/VV/:Vo=/Vo/Q/W/H§oYXU‘:QoWRo‘:PRQVWUHW:o³HQoHYV:QD:oRVo:Y/‘:QD:o

WRoVXSSRUWoW=:oQRQPRY/QQoSHUW\¶VoDHV:,´oW=:oYXU‘:QoV=/VWVoWRoW=:oQRQPRYHQWoWRo³SU:V:QWoVS:D/V/Do

facts showing that there is a genuine issX:oVRUoWU/H§c´o8.929 Acres of Land, 36 F.4th at 252 (quoting 

Humphreys & Partners Architects, L.P. v. Lessard Design, Inc., 790 F.3d 532, 540 (4th Cir. 

”(“Attco³]=:oP:U:o:[/VW:QD:oRVoVRP:oH§§:Q:‘oVHDWXH§o‘/VSXW:oY:WZ::QoW=:oSHUW/:VoZ/§§oQRWo‘:V:HWoHQo

otherwise properly supported motion for summary judgment.´ Hixson v. Moran, 1 F.4th 297, 302 

(4th Cir. 2021) (quoting Anderson, 477 U.S. at 247-48) (emphasis in Anderson). Rather, the 

QRQPRY/QQoSHUW\oPXVWo:VWHY§/V=oW=HWoHoPHW:U/H§oVHDWo/VoQ:QX/Q:§\o‘/VSXW:‘oY\,o/QW:UoH§/H,o³D/W/QQoWRo

SHUW/DX§HUoSHUWVoRVoW=:oPHW:U/H§VoRVoU:DRU‘´oHQ‘oDHQQRWoU:§\oRQ§\oRQo³DRQD§XVRU\oH§§:QHW/RQV,oP:U:o

speculation, the building of one inference upon another, or the mere existence of a scintilla of 

:Y/‘:QD:c´oj:‘cokcoL/Yco5coAEuDtu“tuftzo8.929 Acres of Land, 36 F.4th at 252 (quoting Dash v. 

Mayweather, 731 F.3d 303, 311 (4th Cir. 2013)). 

Still, summary judgment is not intended to be a substitute for a trial of the facts. See 

Anderson,oBeeoTc[coHWo”Brco6Qo‘:W:UP/Q/QQo/VoVXPPHU\o'X‘QP:QWo/VoHSSURSU/HW:,o³DRXUWVoPXVWoY/:Zo

the evidence in the light most favorable to the nonmoving party and refrain from weigh[ing] the 

:Y/‘:QD:oRUoPH—W/QQqoDU:‘/Y/§/W\o‘:W:UP/QHW/RQVc´oVariety Stores, Inc. v. Wal-Mart Stores, Inc., 

888 F.3d 651, 659 (4th Cir. 2018) (citation modified). ³R=:Qo DURVV-motions for summary 
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judgment are submitted to a district court, each motion must be considered individually, and the 

facts relevant to each must be viewed in the light most favorable to the non-PRYHQWc´oMellen v. 

Bunting, 327 F.3d 355, 363 (4th Cir. 2003). 

 ³[XPPHU\o'X‘QP:QWoDHQQRWoY:oQUHQW:‘oP:U:§\oY:DHXV:oW=:oDRXUWoY:§/:Y:VoW=HWoW=:oPRYHQWo

Z/§§oSU:YH/§o/VoW=:oHDW/RQo/VoWU/:‘oRQoW=:oP:U/WVc´oJacobs v. N.C. Admin. Office of the Courts, 780 

F.3d 562, 568±69 (4th Cir. 2015) (quoting 10A Charles Alan Wright & Arthur R. Miller et al., 

Federal Practice & Procedure § 2728 (3d ed. 1998)). In the end, the relevant inquiry on summary 

'X‘QP:QWo/Vo³Z=:W=:UoW=:o:Y/‘:QD:oSU:V:QWVoHoVXVV/D/:QWo‘/VHQU::P:QWoWRoU:TX/U:oVXYP/VV/RQoWRoHo

jury or whether it is so one-V/‘:‘oW=HWoRQ:oSHUW\oPXVWoSU:YH/§oHVoHoPHWW:UoRVo§HZc´oAnderson, 477 

U.S. at 251±52.  

II. FACTS AND PROCEDURAL HISTORY 

A. The Parties 

GPS is a ³D§RV:§\o=:§‘ocompany´ (90% owned by private equity firm Falfurrias Capital) 

that sells air purification devices using 1::‘§:SR/QWow/SR§HUo6RQ/]HW/RQou³15w6´) technology. Doc. 

Nos. 325-5, 330-5 at 11. GPS alleges that ionization is a well-established process, and 95[¶s NPBI 

was an advancement of ionization technology without the production of ozone or harmful 

byproducts. Doc. No. 325-5. More specifically, GPS claims that NPBI technology generates 

negative and positive ions which reduce airborne viruses and bacteria, remove particles from the 

air via agglomeration, and help to remove odors via particle removal. Doc. Nos. 325-3 at 42:18±

43:22; 325-4, Ex. A at 9. 95[¶s products have been installed worldwide, including in hospitals, 

offices, universities, government buildings, and schools. Doc. No. 325-5. GPS typically does not 

sell its products directly to these consumers; rather, it sells its products to distributors who in turn 

sell 95[¶s products to the end-user customers. Id.  
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Elsevier is a leading publisher of scholarly journals, publishing nearly 3,000 journals. Doc. 

Nos. 337-4 at 36-37; 337-5 at 57-58. Elsevier Ltd. publishes BAE. Doc. No. 337-6.  

B. The Public Interest and Scientific Debate over Air Cleaning Technologies 

³CYY/RXV§\,o W=:o /VVX:oRVoD§:HQoH/Uo /VoRQ:oRVoPH'RUoSXY§/Do /PSRUWHQD:.´oS. All. for Clean 

Energy v. Duke Energy Carolinas, LLC, No. CIV. 1:08CV318, 2009 WL 1940048, at *5 

(W.D.N.C. July 2, 2009). There has long been public interest and scientific debate over the safety 

and effectiveness of the various technologies that claim to improve the quality of the air indoors, 

including ionization technology. See, e.g., U.S. Environmental Protection Agency, Ozone 

Generators that are Sold as Air Cleaners (1994), https://www.epa.gov/indoor-air-quality-

iaq/ozone-generators-are-sold-air-cleaners ၕ (noting that debate over ozone generators sold as air 

cleaners goes back ³VRUoH§PRVWoHoD:QWXU\´); Doc. Nos. 330-32, 330-33, 330-34, 330-38, 330-39, 

330-40. GPS participated in this debate, in support of its bipolar ionization air cleaners. See Doc. 

No. 370-29 (GPS May 2020 ³Z=/W:o SHS:U´ discussing and responding to American Society of 

Heating, Refrigerating, and Air-LRQ‘/W/RQ/QQoJQQ/Q::UVou³f[4kfJ´tojournal articles ³U:§HW:‘oWRo

W=:oWU:HWP:QWoRVo/Q‘RRUoH/U´odating back to 2009).  

6Qo”(“v,oU:V:HUD=:UVoHWoW=:o1:Zo7RU—o[WHW:oM:SHUWP:QWoRVo4:H§W=ou³NYMC4´toSXY§/V=:‘o

an article in the ASHRAE Journal that explained air cleaners lHY:§:‘oHVo³bipolar ioniz/QQ´ocan 

Q:Q:UHW:oU:HDW/Y:oR[\Q:QoVS:D/:Vou³kC[´toW=HWoU:HDWoZ/W=ovolHW/§:oRUQHQ/DoDRPSRXQ‘Vou³VOCs´t 

to create harmful byproducts such as ozone, formaldehyde, and acetone. Doc. No. 330-38. 

ASHRAE /Vo³HQo/QV§X:QW/H§oYR‘\oZ/W=/QoW=:oH/UoD§:HQ/QQoV/:§‘,´ Doc. No. 370-28 at 89-90, that 

issues guidance and standards for the air cleaning industry, holds instructional webinars and 

conferences, and provides testimony to Congress. Id. at 89. In response to the 2018 ASHRAE 

article, 95[o :PH/§:‘o W=:o HUW/D§:¶Vo §:H‘o HXW=RUo HWWHD=/QQo Ho 95[-authored paper, attempting to 
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S:UVXH‘:o=/PoW=HWo³95[¶s W:D=QR§RQ\o/VoY:U\o‘/VV:U:QWoW=HQoH§§oRW=:UoW:D=QR§RQ/:Vc´ Doc. No. 372-

2 at -255. Charles Waddell, 95[¶s founder and inventor of its technology, then published a public 

response on behalf of GPS in the ASHRAE Journal. Doc. No. 337-33. The NYDOH researchers 

SXY§/V=:‘oHoU:S§\,o‘/VSXW/QQo³0UcoRH‘‘:§§¶VoHVV:UWW/RQqoW=HWo15w6oV=RX§‘oQRWoY:oHVVRD/HW:‘oZ/W=o

/RQ/]HW/RQoSUR‘XDWV´oHQ‘o:[S§H/Q/QQoW=HWo³95[oPHQXVHDWXU:Vo/RQoQ:Q:UHW/RQo‘:Y/D:V,oZ=/D=oPXVWo

VRUPokC[oWRoS:UVRUPoµH/UoSXU/V/DHW/RQ¶pokC[oU:HDWowith volatile organic chemicals, forming ultra-

V/Q:oSHUW/D§:VoHQ‘oH§‘:=\‘:V,oHVoZHVoV=RZQo/QoRXUoVWX‘\c´ Doc. No. 330-37.  

Similarly, in the immediate wake of the COVID-19 pandemic, ASHRAE (in a FAQ) did 

not recommend ³Y/SR§HUoionizing uw56toH/UoD§:HQ:U´oW:D=QR§RQ\o³Y:DHXV:oRVoW=:o§HD—oRVoVD/:QW/V/Do

‘HWHoWRoV=RZoZ=:W=:UoW=:V:o‘:Y/D:VoZRU—o:VV:DW/Y:§\oZ/W=RXWo/QWUR‘XD/QQoRW=:Uo/VVX:Vc´ Pl. Ex. 23. 

Again, GPS responded, even though it was not mentioned in the ASHRAE FAQ. It published a 

³Z=/W:o SHS:U´o :QW/W§:‘o ³95[ok:VSRQV:o WRo W=:of[4kfJoJS/‘:P/Do ]HV—o jRUD:o5RV/W/RQo5HS:UVo

Regarding Needlepoint Bipolar Ionization´opresenting its view of the virtues of NPBI technology 

and related research. Doc. No. 370-29.  

By July 2020, the pandemic had taken the discussions about air-D§:HQ/QQoW:D=QR§RQ\oWRo³Ho

Z=R§:oQ:Zo§:Y:§,´oaccording to 95[¶s then-CEO. Doc. No. 337-23 at -478. GPS commissioned 

more than 20 tests to position its devices as effective against COVID-19 and other pathogens. Doc. 

Nos. 337-23 at 43, 67±68; 325-11. GPS then touted these tests and its technology in public 

statements. Doc. No. 325-10 at -697 (June 2020 press release claiming 95[¶s technology can 

³/QHDW/YHW:o[fk[-CoV-”´oZ=/§:o³SUR‘XD/QQoQ:/W=:UoR]RQ:oQRUoRW=:Uo=HUPVX§oY\-SUR‘XDWV´tzoDoc. 

No. 337-25 at -201 (May 2020 press release advertising 95[¶s W:D=QR§RQ\oHVoHo³VHV:´oSHQ‘:P/Do

reopening strategy). Scrutiny of 95[¶s devices followed. A November 2020 article used 95[¶s 

published test data to challenge 95[¶s findings and asserted that 95[¶s technology may produce 
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byproducts, including ozone and formaldehyde, and a January 2021 article found indications that 

NPBI technology was ineffective on surfaces and did not measurably reduce VOCs. See Doc. Nos. 

330-56 u³w:ZHU:o W=:oLRY/‘-19 Snake Oil Salesmen Are Here´tzo330-57. The debate about the 

safety and efficacy of 95[¶s technology continued into 2021. Doc. No. 372-28 at 116, 123±24 

(Mr. Waddell agreed that,o /Qo³:HU§\o”(”“W,qo W=:U:oZHVoVW/§§oRQQR/QQo‘:YHW:oY:WZ::Qof[4kfJ,o

GPS, and members of the public about 95[¶VoW:D=QR§RQ\c´).  

C. The BAE Article 

In March 2021, BAE, whose audience is civil engineers, environmentalists, planners, 

architects and designers, published an article W/W§:‘o³JYH§XHW/QQoHoDRPP:UD/H§§\oHYH/§HY§:o/Qo‘XDWo

Y/SR§HUo/RQ/]HW/RQo‘:Y/D:oVRUoSR§§XWHQWoU:PRYH§oHQ‘oSRW:QW/H§oY\SUR‘XDWoVRUPHW/RQ´ouW=: ³Article´). 

The Article studied a GPS device WRo ³:YH§XHW:o W=:o QHVo HQ‘o SHUW/D§:o U:PRYH§o :VV:DW/Y:Q:VVo HQ‘o

potential for byproduct formation as an example of ³the operation of a commercially available in-

duct bipolar ionization device.´ Doc. No. 325-1. It begins by describing th:o³XQSU:D:‘:QW:‘o§:Y:§o

of interest and investment in indoor air cleaning technologies,´ Z=/D=oHU:oRVW:Qo³QRWo:YH§XHW:‘oY\o

any federal agency or industry standards organizations for their efficacy or their potential for 

unintended consequences,o/QD§X‘/QQoW=:oQ:Q:UHW/RQoRVoD=:P/DH§oY\SUR‘XDWVc´oId. at 2. The Article 

then summarized the debate about bipolar ionizer devices, first noting that, on one side, bipolar 

/RQ/]HW/RQo³/VoDRPPRQ§\oU:SRUW:‘o WRoco co coU:‘XD:oH/UYRUQ:oSHUW/DX§HW:oPHWW:UoY\oDHXV/QQo W=:PoWRo

D§XVW:UoRUoHQQ§RP:UHW:oHQ‘oVRUPo§HUQ:UoSHUW/D§:VoW=HWoDHQoV:WW§:oRXWoRVoW=:oH/UoPRU:oUHS/‘§\´oHQ‘o

³YU:H—o‘RZQocococoxCLVc´ Id. at 3. Then, on the other side, citing ASHRAE literature on ionizers 

³HVo UHQQ/QQo VURPo µ/Q:VV:DW/Y:¶o WRo µY:U\o :VV:DW/Y:¶´o and CDC statements treating ionization as 

³:P:UQ/QQ´o³/Qo W=:oHYV:QD:oRVoHQo:VWHY§/V=:‘oYR‘\oRVoS::U-reviewed evidence showing proven 

efficacy and safety under as-XV:‘oDRQ‘/W/RQVc´oIdco]=:oHXW=RUVoDRQD§X‘:‘po³R:oHU:oQRWoHZHU:oRVo
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investigations of the effectiveness or potential for byproduct formation of bipolar ionization 

‘:Y/D:VoXV:‘o/QoU:H§/VW/DoV:WW/QQV,oZ=/D=oSU:V:QWVoHo—QRZ§:‘Q:oQHSoW=HWoW=/VoZRU—o/QW:Q‘VoWRoV/§§c´ 

Id.  

The Article reported and analyzed data collected in two experiments. In the chamber test, 

led by Dr. Brent Stephens, an Illinois Institute of Technology professor, researchers conducted lab 

experiments in a controlled, furnished chamber to measure particles, ozone, NO2, VOCs, and 

aldehydes. In the field test, led by Portland State University professor Dr. Elliott Gall, researchers 

conducted air sampling upstream and downstream of an operating ionizer installed in an occupied 

RVV/D:oYX/§‘/QQ¶VoH/Uo=HQ‘§/QQoXQ/W,oP:HVXU/QQoSHUW/DX§HW:V,oR]RQ:,oHQ‘oxCLVoWRoHVV:VVoW=:o/RQ/]:U¶Vo

performance in a live setting. Id. at 3-12. The Article ultimately reported that the data collected in 

the two tests, ³VXQQ:VWoW=HWoZ=/§:o/RQ/]HW/RQo§:‘oWRoHo‘:DU:HV:o/QoVRP:o=\‘URDHUYRQV,oW=:o/RQ/]HW/RQo

process appears to have led to partial decomposition of some hydrocarbons, resulting in the 

observed increases in some oxygenated VOCs,´ Id. at 9co]=:o³fYVWUHDW´oRVoW=:ofUW/D§:osimilarly 

concluded, ³both the chamber and field tests suggested that the use of the tested bipolar ionization 

unit led to a decrease in some hydrocarbons (e.g., xylenes) . . . but an increase in others, most 

SURP/Q:QW§\oR[\Q:QHW:‘oxCLVou:cQc,oHD:WRQ:,o:W=HQR§toHQ‘o WR§X:Q:c´oJ[co“oHWo“co In closing, the 

Article stated that, ³WWq=/VoZRU—o/VoQRWoZ/W=RXWo§/P/WHW/RQVoHQ‘oVXWXU:o‘/U:DW/RQVoVRUo/PSURY:P:QW´o

HQ‘oW=HWo³H‘‘/W/RQH§oZRU—oV=RX§‘oVWU/Y:oWRo:[SHQ‘oHQ‘oX§W/PHW:§\oVWHQ‘HU‘/]:Wqo W:VWoP:W=R‘VoVRUo

:YH§XHW/QQoW=:o:VV/DHD\oHQ‘oSRW:QW/H§oVRUoY\SUR‘XDWoVRUPHW/RQoRVoW=:V:o‘:Y/D:Vc´ Id. at 13. 

D. The $UWLFOH¶VtPublication Process 

Elsevier journals, including BAE, use peer review as part of the publication process. Doc. 

No. 330-13 at 73. Peer reviewers have no ongoing relationship with Elsevier and generally receive 

no payment; rather, the journal editors issue one-off invitations to potential peer reviewers to 
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U:Y/:ZoHUW/D§:VoYHV:‘oRQoW=:oU:Y/:Z:UV¶oHU:HVoRVo:[S:UW/V:c Doc. No. 337-8 at 33, 45, 50; Ex. 12 at 

81. wfJ¶Vo:‘/WRU-in-D=/:VoMUco8/QQ\HQoL=:QoDU:HW:‘oHQo/QW:UQH§owfJo³9X/‘:oVRUoJ‘/WRUV´oW=HWoV:WVo

RXWoHo³ZRU—V§RZ´oVRUoW=:oS::UoU:Y/:ZoSURD:VVc Doc. Nos. 337-10; 337-9 at 221.  

After screening the submitted paper, the editor selects and invites reviewers to participate 

in the peer review process. Doc. No. 337-10. The guide notes that invited reviewers will often 

decline the invitation to review. Therefore, an editor may make a decision on whether to accept 

W=:oSHS:Uo VRUo SXY§/DHW/RQoYHV:‘oRQo Ho V/QQ§:o U:Y/:Zo U:SRUWo ³/Vo W=:o U:Y/:Zo /Vo DRPSU:=:QV/Y:o HQ‘o

W=RURXQ=,´oH§W=RXQ=o³W=:oXV:oRVoWHqoV/QQ§:oU:Y/:Z:UoV=RX§‘oY:oUHU:´oHQ‘o³WZRoU:Y/:ZoU:SRUWVoPH\o

not Y:oVXVV/D/:QW´o/VoRQ:oRVoW=:oU:Y/:Z:UVo‘R:VoQRWo³‘:§/Y:UoHoTXH§/W\oU:SRUWc´oId. at 4. While the 

QX/‘:o§/VWVoZ=HWoZ/§§o³QRUPH§§\´oY:oW=: decision based on how two reviewers might split among 

³HDD:SW,´o ³P/QRUo U:Y/V/RQ,´o ³PH'RUo U:Y/V/RQ,´o HQ‘o ³U:':DW´o U:DRPP:Q‘HW/RQV,o W=:o SXY§/DHW/RQo

‘:D/V/RQo/VoX§W/PHW:§\o§:VWoWRoW=:o:‘/WRU,oZ=Ro/Vo/QVWUXDW:‘oWRo³§RR—oHWoU:Y/:ZoTXH§/W\oHQ‘oDU:‘:QW/H§Vo

to mak:o\RXUoRZQo'X‘QP:QWc´oId. at 5. Elsevier testified W=HWo/Wo/VoW=:o/Q‘/Y/‘XH§o³:‘/WRU¶VoD=R/D:oHVo

WRo Z=/D=o HUW/D§:Vo W=:\o HDD:SW´o DRQV/VW:QWo Z/W=o ³:‘/WRU/H§o /Q‘:S:Q‘:QD:,´o Y:DHXV:o :‘/WRUV,o QRWo

J§V:Y/:UoRUo /WVo:PS§R\::V,o HU:o W=:oVXY':DWoPHWW:Uo³:[S:UWWVq´oY:VWoSRV/W/RQ:‘o WRo 'X‘Q:oVD=R§HU§\o

works in their respective fields. Doc. Nos. 330-19 at 12-13, 53, 221-22; 337-8 at 153-54. 

On December 17, 2020, co-author Brent Stephens submitted the Article to BAE. The next 

day, Elsevier assigned the Article to editor Dr. Bert Blocken u³w§RD—:Q´ or ³J‘/WRU´t, who had 

published papers on air cleaning, which included measuring gases and particles in test rooms and 

real environments. Doc. No. 337-9 at 22-24, 226. w§RD—:QoV/UVWo³SU:VDU::Q:‘´oW=:ofUW/D§:,oZ=/D=o

he described as ³§RR—W/QQqo HWo W=:o W/W§:,o HYVWUHDWo HQ‘o W=:o DRQW:QWVo RVo W=:o SHS:Uo to . . . check if 

important components are present . . . state of the art, knowledge gap, whether a proper 

methodology was followed, and whether there are very clear deficiencies that would render this 
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paper to have to be desk rejected.´ See id. at 226-27. The Article passed his initial review, and he 

sent the Article to be reviewed. Id.  

Three reviewers agreed to review the Article, Angus Shiue u³k:Y/:Z:Uo“´t, Shun-Cheng 

Lee u³k:Y/:Z:Uo”´t, and Ryan LeBouf u³k:Y/:Z:Uo)´t. See Doc. No. 337-13. GPS does not allege 

that any of the reviewers were unqualified to conduct the review. The reviewers used a standard 

BAE form to provide their comments to the Editor. Id. In the form, the reviewer provides: 

x a ³k:DRPP:Q‘HW/RQo]:UP´ou³fDD:SW,´ ³0/QRUok:Y/V/RQ,´ etc.);  

x an ³OverH§§ok:Y/:Z:Uo0HQXVDU/SWokHW/QQ´ouHoVDRU:oY:WZ::Qo(-100, with 50 or more 

considered to be a passing score);  

x answers on a scale of 1-Ao u“,Ao go ³VH/§V.VXDD::‘Vo Y\o Ho §HUQ:o HPRXQW,´o ”,Bo go

³VH/§V.VXDD::‘Vo Y\o Ho VPH§§o HPRXQW´o HQ‘o )o go ³Q:XWUH§´to WRo Ho V:U/:Vo RVo ³LXVWRPo

k:Y/:Zo8X:VW/RQV´o u/QD§X‘/QQoZ=:W=:Uo W=:o VXY':DWo /Vo ³ZRUW=\o RVo /QY:VW/QHW/RQ,´ 

³W=:oU:V:HUD=oP:W=R‘ ZHVoVR§/‘oHQ‘oSURY:Q´oHQ‘o³W=:oDRQD§XV/RQVoZ:U:oVXSSRUW:‘o

Y\oW=:o‘HWH´); and  

x specific comments to the editor and the author.  

Doc. Nos. 337-13; 337-9 at 110-111, 234-236. ]=:oHXW=RUVoRQ§\oU:D:/Y:oW=:oU:Y/:Z:U¶VoZU/WW:Qo

comments. Doc. No. 337-9 at 110-111.  

Reviewer 1¶Vo/Q/W/H§or:DRPP:Q‘HW/RQoZHVo³0H'RUok:Y/V/RQ,´oZ/W=oHn overall score rating 

of 55. Doc. No. 337-13 at 4. In response to all but one of the ³DXVWRPoTX:VW/RQV´o=:oQHY:oHoVDRU:o

of ³4´o³[XDD::‘Voby a small HPRXQW´ouZ/W=oHoQ:XWUH§oVDRU:oRVo)oWRoW=:oVWHW:P:QWo³W=:oJQQ§/V=o/Vo

VHW/VVHDWRU\c´oHe provided nine specific comments to the authors. Id. at 5. The Editor viewed this 

HVoHo³P:HQ/QQVX§oU:Y/:Zc´oMRDco1Rco))e-9 at 234.  
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k:Y/:Z:Uo”¶Vo top-line recommendation was ³k:':DW,´oYXWo=:oQHY:o W=:ofUW/D§:oHQoRY:UH§§o

passing score of 50co4/VoHQVZ:UVoWRoW=:o³DXVWRPoTX:VW/RQV´oYHU/:‘oZ/‘:§\,oZ/W=oVDRU:VoRVo³“´oVRUo

³W=:o/QVRUPHW/RQoSU:V:QW:‘oZHVoQ:Z´oHQ‘ ³W=:oJQQ§/V=o/VoVHW/VVHDWRU\´oWRo³B´oVRUoa key substantive 

TX:VW/RQ,o³W=:oDRQD§XV/RQVoZ:U:oVXSSRUW:‘oY\oW=:o‘HWHc´ The most common score was ³)´o± neutral. 

No specific comments were provided to the authors or the Editor to explain his recommendation 

or to revise the Article. Doc. No. 337-13 at 6. Accordingly, the Editor believed that the review was 

³/QDRQV/VW:QW /QoHoY:U\o§HUQ:o‘:QU::,´o³‘R:VQ¶WoPH—:oV:QV:´ouY:DHXV:oa passing score was being 

Q/Y:QoZ/W=oHo³U:':DW´oU:DRPP:Q‘HW/RQt,oHQ‘o³it almost seems that some of the[] numbers [were] 

SXWo/QoHWoUHQ‘RPc´oDoc. No. 337-9 at 235. He also characterized it as ³HQo:PSW\oU:Y/:Z´obecause 

it provided no justification or comments that P/Q=Wo/PSURY:oW=:ofUW/D§:co6WoZHV,o/QoW=:oJ‘/WRU¶Vo

view, W=:o³RSSRV/W:´oRVoHoP:HQ/QQVX§oU:Y/:Z and ZHVo³discardedc´ Id. at 236-237. However, with 

WZRoU:PH/Q/QQo³P:HQ/QQVX§oU:Y/:ZV,´othe Editor did not seek to replace Reviewer 2. Id. at 237.   

Reviewer 3 gave the most positive initial review, recommending only a ³0/QRUok:Y/V/RQ´o

and giving the Article an overall score of 85. Doc. No. 337-13 at 7. He scored all of the questions 

HVo³B,´oZ/W=oRQ:o³Ac´oId. Then, he provided numerous specific comments. Id. at 7-8. The Editor 

considered this the second meaningful review. Doc. No. 337-9 at 238, 240. R/W=o RQ:o ³0H'RUo

k:Y/V/RQ´oHQ‘oRQ:o³0/QRUok:Y/V/RQ,´oBlocken sent the Article to the authors with the rev/:Z:U¶Vo

comments, asking that it be revised. Id. at 249-251.  

The authors revised the Article and resubmitted it to BAE in late January 2021. See Doc. 

No. 337-14. Blocken believed the authors had responded to the comments and sent the revised 

Article to Reviewers 1 and 3 for their further consideration. See Doc. Nos. 337-9 at 241-43; 337-

14. However, Blocken did not send it to Reviewer 2 because he had discarded the review and 

Y:§/:Y:‘oW=HWo³/WoZRX§‘oV:UY:oQRoSXUSRV:oWRotry to ask a reviewer that clearly indicated that he or 
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V=:o/VoQRWo/QW:U:VW:‘o/Qo=:§S/QQoW=:o'RXUQH§oHQ‘o:‘/WRUo/QoW=/VoDHV:oWRoHV—oW=/VoS:UVRQoHQH/Qc´oDoc. 

No. 337-9 at 246. 

Reviewer 3¶Vo review of the revised Article D=HQQ:‘o =/Vo U:DRPP:Q‘HW/RQo WRo ³fDD:SW,´o

increased W=:oQXPY:UoRVo³A´oVDRU: responses to the review questions (including to the statement 

W=HWo³W=:oDRQD§XV/RQVoZ:U:oVXSSRUW:‘oY\oW=:o‘HWH´toYXWo—:SWo the same overall score of 85. In the 

comments section, he listed no further comments saying,o³]=HQ—o\RXoVRUo\RXUoDRQV/‘:UHW/RQoRVoW=:o

DRPP:QWVcok:Y/V/RQVoHU:oHDD:SWHY§:c´oDoc. No. 337-13 at 11. Reviewer “¶Voreview of the revised 

Article was mixed.1 The reviewer —:SWo W=:o VHP:o U:DRPP:Q‘HW/RQo RVo ³0H'RUo k:Y/V/RQ,´o YXWo

increased his overall score more than 25% from 55 to 70. Despite the increased overall score, the 

review reduced the scoring of the review questions from the previous scores of ³4´ to ³2´ in every 

category. Then, back again in a positive direction, the review reduced the number of comments 

from 9 original comments to only 3, which Blocken /QW:USU:W:‘oWRoY:o³Y:U\o§/Q=WoDRPP:QWV.´ See 

id. at 9-10; Doc. No. 337-9 at 247. Still, he again sent the Article back to the authors with the 

comments asking that further revisions be considered. Doc. No. 337-9 at 247.  

The authors responded again with a second revised manuscript. After his review of the 

second set of revisions, Blocken believed W=:oHXW=RUVo=H‘oVXDD:VVVX§§\oH‘‘U:VV:‘ok:Y/:Z:Uo“¶Vo

DRPP:QWVo³“((oS:UD:QWc´ Id. at 249-A(ou‘:VDU/Y/QQo:‘/WVoH‘‘U:VV/QQo³P/QRUoDRQD:UQ´oRQo³HQH§\V/Vo

RVoW=:o‘/VWU/YXW/RQoRVoW=:o/RQVoW=URXQ=RXWoW=/VoW:VWoYR§XP:´tzoid. at 250 (describing edits addressing 

DRPP:QWoRQo ³P:HVXU/QQo W=:oR]RQ:oDRQD:QWUHW/RQ´t. So, he exercised his editorial discretion to 

accept the Article. See id. at 248-255 (³6VoZ:oQ:WoVX§§oDRPS§/HQD:o[with the review comments], then 

/W¶VoQRWoQ::‘:‘oWRoSUR§RQQoW=:o=HQ‘§/QQoSURD:VVoHQ\oVXUW=:UcoThat [when] the editor can make his 

 
1 The Court notes that the Parties did not depose any of the reviewers so the record contains no 
further explanation beyond the plain (but sometimes inconsistent) language/scoring in the reviews 
and w§RD—:Q¶Votestimony as to his interpretation and reaction.  
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RUo=:UoRZQo‘:D/V/RQoWRoSURD::‘c´t. Blocken then sent an acceptance letter to the fUW/D§:¶Voauthors 

on February 24, 2021. Doc. No. 337-15 at 2. Finally, Dr. Blocken provided his positive 

recommendation to the editor-in-chief of BAE, who then approved publication based on that 

recommendation. Id.; Doc. No. 337-9 at 256. The Article was first published online on March 7, 

2021. Doc. No. 233-1.  

E. (OVHYLHU¶Vt³3HHUt5HYLHZ´t$GYHUWLVLQJ 

Elsevier regularly advertised /WVo'RXUQH§VoHVo³S::UoU:Y/:Z:‘c´oSee e.g., Doc. No. 376-10, 

376-15, 376-17 uD§H/P/QQoHo³U/QRURXVoS::UoU:Y/:ZoSURD:VVt; 376-18 at 1009. This marketing 

includes social media ads touting a ³U/QRURXVo:‘/WRU/H§oHQ‘oS::UoU:Y/:Z´oSURD:VVcoDoc. No. 379-1. 

F. GPS¶V Claims and Procedural Background  

GPS alleges W=HWo W=:o fUW/D§:¶Vo statements concerning how 95[¶s bipolar ionization 

technology performed during testing are false and ³‘:YHVWHW:‘´otheir business Y:DHXV:o³PHQ\oRVo

95[¶s DXVWRP:UVoSHXV:‘,oDHQD:§:‘,oRUoVWRSS:‘oRU‘:UV´oHVoHoU:VX§WoRVoW=:ofUW/D§:. See Doc. No. 327 

at 4. In January 2022, it filed this action against Elsevier LTD, the company that owns and 

publishes BAE and Elsevier Inc. (a company which GPS contends is liable as its alter ego), 

asserting that Defendants are liable for defamation and unfair and deceptive trade practices under 

North Carolina law. Doc. No. 1. 1RoD§H/Po/VoHVV:UW:‘oHQH/QVWoW=:ofUW/D§:¶VoHXW=RUV,o:Y:QoW=RXQ=o

GPS repeatedly criticizes their testing, writing and intentions.2 The unfair trade practices claim 

was dismissed for failure to state a claim in July 2025. Doc. No. 102. The case was reassigned to 

the undersigned in January 2026, and in June 2026, the Court permitted GPS to file a Second 

Amended Complaint, adding a claim for violation of the Lanham Act. Doc. Nos. 232, 233. 

 
2 The subjective intent of the authors is admittedly QRWoU:§:YHQWoWRo95[¶VoD§H/PVoHQH/QVWoJ§V:Y/:U,o
and GPS acknowledged at oral argument there is no evidence that Elsevier was aware of the 
HXW=RUV¶oH§§:Q:‘oY/HV against GPS. See Doc. No. 397 at 60-61.  
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The Parties have engaged in extensive and contentious discovery throughout the litigation, 

and each has had a full and fair opportunity to develop evidence in support of their positions. On 

September 9, 2026, the Parties filed cross-motions for Summary Judgment, with Elsevier seeking 

judgment on both of 95[¶s claims and GPS requesting judgment on numerous affirmative 

defenses asserted by Elsevier. Following full briefing and oral argument on the motions, they are 

U/S:oVRUoW=:oLRXUW¶VoUX§/QQco 

III. DISCUSSION 

A. Defamation 

Defamation is a common law tort, governed here by North Carolina law. To ³PH—:oRXWoHo

prima facie DHV:oVRUo‘:VHPHW/RQ,oWW=:qoµS§H/QW/VVoPXVWoH§§:Q:oHQ‘oSURY:oW=HWoW=:o‘:V:Q‘HQWoPH‘:o

false, defamatory statements of or concerning the plaintiff, which were published to a third person, 

causing injury to the plaintiff¶VoU:SXWHW/RQc¶´ Cannon v. Peck, 36 F.4th 547, 559 (4th Cir. 2022) 

(quoting Griffin v. Holden, 180 N.C.App. 129, 636 S.E.2d 298, 302 (2006)).  

However, since New York Times v. Sullivan, 376 U.S. 254 (1964), federal constitutional 

principles protecting free speech embodied in the First Amendment have limited the imposition of 

liability for harm against public figures,o/QD§X‘/QQo³§/P/W:‘oSXUSRV: public figures.´ See Gertz v. 

Robert Welch, Inc., 418 U.S. 323, 351 (1974). Those public figure plaintiffs must prove, by clear 

and convincing evidence, that the person who made W=:o³VH§V:,o‘:VHPHWRU\´oVWHW:P:QWoacted with 

actual malice. See New York Times, 376 U.S. at 279±80. ³fDWXH§oPH§/D:´oU:TX/U:VoHoS§H/QW/VVoWRo

prove that the H§§:Q:‘o‘:VHPHWRU\oVWHW:P:QWoZHVoPH‘:o³Z/W=o—QRZ§:‘Q:oW=HWo/WoZHVoVH§V:oRUoZ/W=o

U:D—§:VVo‘/VU:QHU‘oRVoZ=:W=:Uo/WoZHVoVH§V:oRUoQRWc´oId. at 280.  

First Amendment protections have also been afforded to speech related to scientific 

inquiry, particularly with respect to matters of public interest. See Tc Heartland LLC v. Schiffman, 
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No. 1:23-CV-665, 2026 WL 1785093, at *2±3 (M.D.N.C. June 22, 2026); ONY, Inc. v. 

Cornerstone Therapeutics, Inc., 720 F.3d 490, 496 (2d Cir. 2013); Pacira Biosciences, Inc. v. Am. 

Soc¶y of Anesthesiologists, Inc. (Pacira I), 583 F. Supp. 3d 654, 658 (D.N.J. 2022), aff¶d, 63 F.4th 

240 (3d Cir. 2023). To encourage the broad and searching debates necessary for scientific progress, 

scientific conclusions and opinions cannot be the subject of defamation liability, in the absence of 

fabricated or dishonestly presented data or methodology. Id. 

As explained below, the Court finds that, while the broader issue of whether the Article 

must be protected as scientific opinion is a close question, GPS has failed to prove actual malice, 

especially not ³Z/W=oDRQY/QD/QQoD§HU/W\c´oSee Lewis v. Rapp, 220 N.C. App. 299, 303, 725 S.E.2d 

597, 601 (2012). Therefore, summary judgment will be granted to Elsevier on 95[¶s defamation 

claim.  

1. First Amendment Protection of the Article as Scientific Opinion 

The First Amendment protects statements that cannot reasonably be interpreted as stating 

actual facts, see Snyder v. Phelps, 580 F.3d 206, 218 (4th Cir. 2009), aff¶d, 562 U.S. 443 (2011), 

HQ‘oVWHW:P:QWVoPXVWo³Y:oSURYHY§:oHVoVH§V:oY:VRU:oW=:U:oDHQoY:o§/HY/§/W\oXQ‘:UoVWHW:o‘:VHPHW/RQo§HZc´o

Milkovich v. Lorain J. Co., 497 U.S. 1, 19±”(,ou“rr(tco³CS/Q/RQV,´oZ=/D=oHU:o/QDHSHY§:oRVoY:/QQo

proven false, are similarly protected. Milkovich, 497 U.S. at 19±20; see also Craven v. Cope, 188 

N.C. App. 814, 817, 656 S.E.2d 729, 732 (2008). Whether a statement is an actionable fact or an 

opinion shielded from liability is a question of law for the court based on a fact-specific analysis 

RVoHo³VWHW:P:QWSVo§HQQXHQ:oHQ‘oDRQW:[WoWRo‘:W:UP/Q:o/Vo/WoDRX§‘oY:o/QW:USU:W:‘oHVoHVV:UW/QQoHoVHDWc´o

Biospherics, Inc. v. Forbes, Inc., 151 F.3d 180, 184±86 (4th Cir. 1998) (analyzing fact versus 

opinion as a matter of law); see also Potomac Valve & Fitting Inc. v. Crawford Fitting Co., 829 
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jc”‘o“”v(,o“”vAoQc“”ouBW=oL/Uco“rvetouQRW/QQoW=HWo³WZq=:W=:UoHoVWHW:P:QWoDRQVW/WXW:VoVHDWoRUoRS/Q/RQo

/VoHoTX:VW/RQoRVo§HZoVRUoW=:oWU/H§oDRXUWoWRo‘:D/‘:c´tc 

Scientific conclusions often straddle the bounds of the fact-opinion divide. As explained in 

ONY,oVD/:QW/V/Do/QTX/U\oY\o/WVoQHWXU:o/QYR§Y:Vo:QQHQ:P:QWoZ/W=o³:PS/U/DH§§\oY:U/V/HY§:oVHDWV,´oYXWo

W=:oDRQD§XV/RQVoW=HWoVD/:QW/VWVo‘UHZoVURPoW=RV:oVHDWVoHU:o³W:QWHW/Y:oHQ‘oVXY':DWoWRoU:Y/V/RQ,oY:DHXV:o

they represent inferences about the nature of reality based on the results of experimentation and 

RYV:UYHW/RQc´o ONY, 720 F.3d at 496±97. Accordingly, to encourage and safeguard scientific 

‘/VDRY:U\,o HXW=RUV¶o VWHW:P:QWVo RVo VD/:QW/V/Do HQH§\V/Vo HQ‘o DRQD§XV/RQo DHQQRWo Y:o QURXQ‘Vo VRUo

‘:VHPHW/RQ,o:Y:Qo/VoW=:o³VHDWV´oRUoDRQD§XV/RQVoDHQoY:oD=H§§:QQ:‘oHVoVH§V:oRUoVD/:QW/V/DH§§\oflawed. 

Id.; see Tc Heartland, 2026 WL 1785093, at *2±3. Indeed, the remedy for a plaintiff that disagrees 

Z/W=oVD/:QW/V/DoU:V:HUD=o/VoVRUoRW=:UoVD/:QW/VWVoWRo³U:VSRQ‘oY\oHWW:PSW/QQoWRoU:S§/DHW:oW=:o‘:VDU/Y:‘o

experiments, conducting their own experiments, or analyzing or refuting the soundness of the 

:[S:U/P:QWH§o‘:V/QQoRUoW=:oYH§/‘/W\oRVoW=:o/QV:U:QD:Vo‘UHZQoVURPoW=:oU:VX§WV,´o§:HY/QQo³W=:oWU/H§oRVo

/‘:HV´oWRoS§H\oRXWo/QoVD/:QW/V/Do'RXUQH§VoHQ‘oW=:oSXY§/DoVTXHU:oUHW=:UoW=HQoY:VRU:o 'X‘Q:VoHQ‘o §H\o

juries who are ill equipped to decide such questions. Id.  

Still, giving scientific debate room to flourish is not without cost. Companies and 

individuals may suffer significant commercial or reputational harm when their technology is 

criticized. Thus, the law carefully limits the reach of First Amendment protection to authentic²

albeit potentially ³XQVH/U´o RUo ³/QDRUU:DW´²scientific analysis. If the data on which a scientific 

conclusion are not the true results of actual experiments or the methodology is undisclosed or 

misrepresented then there is no protection for the resulting opinions or conclusions. See Pacira I, 

583 F. Supp. 3d at 658 (³VD/:QW/V/DoDRQD§XV/RQVoHU:oSURW:DW:‘oVS::D=oWRoW=:o:[W:QWoW=:\oHU:oµ‘UHZWQqo

. . . from non-fraudulent data, based on accurate descriptions of the data and methodology 
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underlying those conclusions, on subjects about which there is legitimate ongoing scientific 

‘/VHQU::P:QW¶´) (quoting ONY, 720 F.3d at 498); Tc Heartland, 2026 WL 1785093, at *5, *9-11. 

Indeed, W=:o§HZ¶VoU:§/HQD:oRQoVXUW=:UoU:V:HUD=oHQ‘oDU/W/DH§oHQH§\V/VoWRoU:VSRQ‘oWRo³V§HZ:‘´oVD/:QW/V/Do

findings depends on the study data being truthful²in the sense that it is not fabricated or 

fraudulently manipulated² and the data and methodology being disclosed. If this is not the case, 

then not only is a fair assessment of the scientific inquiry not possible, but the authors have also 

forfeited any claim to constitutional protection. In other words, the law provides ample space for 

³YH‘oVD/:QD:,´3 YXWoQRWo³VH—:oVD/:QD:.´  

There is no credible dispute that the authors of the Article actually conducted the testing of 

the GPS device as described in the Article. Nor is there a dispute that the data in the Article is 

based on that testing. Rather, GPS argues that the Article is not entitled to First Amendment 

protection as scientific research because, inter alia, 1) the alleged falsity in the Article reflects 

factual errors not complaints about methodology or opinions, 2) the key data presented²the 

different levels of VOCs after bipolar ionization²is an average of two testing results rather than 

the actual results (the average is accurate but the testing numbers were not disclosed), 3) certain Q 

values (which GPS says indicate whether the VOCs were properly identified) were allegedly 

omitted from the Article or were too low to be valid, 4) the Article could not properly make any 

 
3 Of course, a scientific study that is thought to be clearly mistaken in the present may turn out to 
be completely correct in the future. From the time of Galileo, whose support for a sun-centered 
solar system led to his trial in the Inquisition, there have been scientists who were ridiculed and 
shunned for VD/:QW/V/Do /QV/Q=WVo W=HWo DRQWUH‘/DW:‘o DRQY:QW/RQH§o ³Z/V‘RPc´o In the 1840s, Ignaz 
Semmelweis showed that doctors washing their hands drastically cut maternal deaths from 
childbed fever. He was hounded into an asylum, only to later be vindicated by germ theory. Barry 
Marshall and Robin Warren argued in the 1980s that H.pylori bacteria, not stress or lifestyle, 
caused most ulcers. The medical establishment dismissed the research. They won the Nobel Prize 
in Physiology or Medicine for the research in 2005. In short, a breathing space for ³ZURQQ´o
opinions is the essence of scientific discovery, debate and progress that the First Amendment seeks 
to protect.  
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DRQD§XV/RQoRQo³DHXV:oHQ‘o:VV:DW´oZ/W=oRQ§\oHoV/QQ§:o chamber test experiment, and 5) the study 

lacked basic scientific competence because its experimental design, data collection, and analysis 

were deficient. See Doc. No. 378 at 2-5.  

95[¶s final argument belies its first, suggesting that its overall complaints are in fact most 

related to how the authors designed and carried out the study (and its unflattering conclusions), 

which were all disclosed in the Article. See Doc. No. 233-1; Tc Heartland, 2026 WL 1785093, at 

*9 (rejecting S§H/QW/VV¶Vo³VUHX‘X§:QWo‘HWH´oHUQXP:QWoY:DHXV:o it ZHVo³simply . . . another way of 

framing its disagreement with W‘:V:Q‘HQW¶Vqomethodology and conclusions´tc 95[¶s ³DHXV:oHQ‘o

:VV:DW´oHUQXP:QWoalso fails because the Article discloses the number of samples taken so readers 

DHQo‘UHZoW=:/UoRZQoDRQD§XV/RQVoHYRXWoW=:oYH§/‘/W\oRVoW=:oHXW=RUV¶oDRQD§XV/RQVc4 Doc. No. 233-1 at 

7 (³VOC samples were made with single replicate during outdoor sampling and in duplicate during 

indoor sampling.´). 

Similarly, the Article explains in detail in Appendix 3 how the compounds were identified 

and the text and Table 3 in the Article explain why the identification is only tentative and reflects 

³PXD=o§:VVoD:UWH/QW\o/Qo/‘:QW/V/DHW/RQoHQ‘oTXHQW/V/DHW/RQocococoY:DHXV:oRVo=/Q=oXQD:UWH/QW/:Vo/QoW=:o

]6L[o SURD:VVc´o Id. at 8-11, 25 u³]HY§:o )o V=RZVo DRQD:QWUHW/RQVo RVo RUQHQ/Do HQH§\W:Vo W:QWHW/Y:§\o

identified and pseudo-quantified in the library compound search of spectral peaks detected outside 

of the TO-“AoWHUQ:Wo§/VWoVURPoW=:o[T00foDHQ/VW:UoVHPS§:Vc´). This is not fraudulently presented 

 
4 Elsevier also argues that the authorVo³=:‘Q:‘´oW=:/UoDRQD§XV/RQVoZ/W=oTXH§/V\/QQo§HQQXHQ:oVXD=o
as saying that the data ³HSS:HUV´oto show or ³VXQQ:VWV´ various conclusions and ultimately calls 
for further study. However, viewing the Article as a whole, the Court cannot conclude that its 
qualifying language made its conclusions sufficiently tentative to grant summary judgment on that 
ground, although it does somewhat un‘:UP/Q:o 95[¶Vo HUQXP:QWVo W=HWo W=:o HXW=RUVo HDWed to 
intentionally harm GPS (which is, in any event, irrelevant because Elsevier was unaware of any 
alleged bias).  
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data. Readers have enough information to decide for themselves whether to believe or disbelieve 

the VWX‘\¶VoU:VX§WV based on the presented quality values.  

The remaining criticism is the most substantial. The core conclusion of the Article 

challenged by GPS is that the levels of certain VOCs increased after the air was subjected to the 

bipolar ionization device. So, the accurate reporting of the amount of VOCs is critical to HoU:H‘:U¶Vo

ability to evaluate the Article. GPS attacks the reporting of an average of the two indoor air 

samplings because for at least some of the VOCs the two samples were very different, with one 

sample reflecting a decrease after ionization and the other representing a substantial increase.5 

Thus, according to GPS, the results shown in the Article are ³VHYU/DHW:‘´obecause none of the 

values presented were actually observed. ]=:oU:VX§WVoHU:oQ:/W=:Uo³VHYU/DHW:‘´oQRUo³VUHX‘X§:QW´o/Qo

this context. They are the accurate average of actual scientific experiments. However, the lack of 

a disclosure that an average was taken and the fact that the underlying data is not made available 

to the reader6 is concerning. While omitting data does not necessarily make research fraudulent, 

see ONY, 720 F.3d at 494, 499 (holding that scientific opinions were protected by the First 

Amendment even when the plaintiff alleged that the defendant omitted data); Pacira I, 583 F. 

Supp. 3d at 657±59 (holding that allegations of cherry-picking and omitting data cannot survive a 

motion to dismiss because the data is nonfraudulent), the absence of this particularly relevant data 

may have affected the readers¶ ability to fully assess W=:oVWX‘\¶VoV/Q‘/QQVco 

 
5 At oral argument, Elsevier explained its position that this variability was the consequence of 
turbulence in the sampled air. See Doc. No. 397 at 23.  
6 6URQ/DH§§\,o 95[¶Vo HUQXP:QWo W=HWo W=/Vo ‘HWHo ZHVo well hidden undercuts their ³actual malice´ 
arguments because there is no evidence that Elsevier was given access to or had any reason to 
know about the supposedly contradictory results (and of course any argument that Elsevier should 
have taken some notice from the Article itself would similarly apply to any reader).  
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In summary, it appears that, viewing the evidence in the light most favorable to GPS, the 

conduct alleged here²while in several respects falling well short of being fabricated or fraudulent 

data²might possibly justify limiting the full, dispositive First Amendment protection for scientific 

opinion urged by Elsevier. However, the Court need not (and will not) reach a definitive conclusion 

on the scope of W=:ofUW/D§:¶Vo³VD/:QW/V/DoRS/Q/RQ´oSURW:DW/RQ because, as discussed below, GPS has 

not shown evidence of actual malice sufficient to support its defamation claim, which 

independently reVR§Y:Vo95[¶Vo‘:VHPHW/RQoD§H/Po/QoJ§V:Y/:U¶VoVHYRU.7  

2. Common Law Defamation Analysis 

a) Is GPS a Limited Purpose Public Figure? 

As discussed above, in HQH§\]/QQo 95[¶Vo ‘:VHmation claim, the Court must first 

determine²as a matter of law²whether GPS is a public figure. See Carr v. Forbes, Inc., 259 F.3d 

273, 278 (4th Cir. 2001); Rosenblatt v. Baer,o)v)oTc[coeA,ovvou“rEEtouQRW/QQoW=HWo³HVo/VoW=:oDHV:o

with questions of privilege generally, it is for the trial judge in the first instance to determine 

Z=:W=:Uo W=:o SURRVVo V=RZo U:VSRQ‘:QWo WRo Y:o Ho µSXY§/Do RVV/D/H§c¶´tco Elsevier bears the burden of 

proving that GPS is a public figure, thereby imposing the requirement that GPS show actual malice 

to prove defamation. See Carr, 259 F.3d at 278. At issue here is whether GPS is a limited purpose 

public figure with respect to the safety and efficacy of bipolar ionization devices. See id.; Gertz, 

418 U.S. at 351.  

³R=:QoHo[company] thrusts [itself] into the forefront of public debate, [it] is treated as a 

limited-SXUSRV:oSXY§/DoV/QXU:oVRUoSXUSRV:VoRVoDRPP:QWoRQo/VVX:VoHU/V/QQoVURPoW=HWo‘:YHW:c´oCarr, 

259 F.3d at 278. A person is a limited-SXUSRV:oSXY§/DoV/QXU:o/Vou“to³HoSXY§/DoDRQWURY:UV\oQHY:oU/V:o

 
7 This issue would be most important to decide in the context of a defamation claim against the 
fUW/D§:¶Vo HXW=RUV,oZ=/D=o HQH/QoGPS has chosen not to assert here. Unlike Elsevier, the authors 
would have been aware of the averaging and the underlying data.  
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WRoW=:o‘:VHPHWRU\oVWHW:P:QWW,q´oHQ‘ou”to³W=:oS§H/QW/VV¶s participation in that controversy sufficed to 

:VWHY§/V=o=/PoHVoHoSXY§/DoV/QXU:oZ/W=/QoW=:oDRQW:[WoRVoW=HWoSXY§/DoDRQWURY:UV\c´oId.; see Foretich v. 

Cap. Cities/ABC, Incc,o)eojc)‘o“AB“,o“AA)ouBW=oL/Uco“rrBtcofoSXY§/DoDRQWURY:UV\o/Vo³Ho‘/VSXW:oW=HWo

in fact has received public attention because its ramifications will be felt by persons who are not 

‘/U:DWoSHUW/D/SHQWVc´oCarr, 259 F.3d at 279; see Foretich, 37 F.3d at 1554. A five-factor test informs 

whether a plaintiff has become part of a controversy sufficient to trigger limited-purpose public 

V/QXU:oVWHWXVpo³Z=:W=:Uou“toW=:oS§H/QW/VVo=HVoHDD:VVoWRoD=HQQ:§VoRVo:VV:DW/Y:oDRPPXQ/DHW/RQ,ou”toW=:o

plaintiff voluntarily assumed a role of special prominence in the controversy, (3) the plaintiff 

sought to influence the resolution of the controversy, (4) the controversy existed prior to the 

publication of the defamatory statements, and (5) the plaintiff retained public figure status at the 

W/P:oRVoW=:oH§§:Q:‘o‘:VHPHW/RQc´oCarr, 259 F.3d at 280; see Fitzgerald v. Penthouse Int¶l, Ltd., 691 

F.2d 666, 668 (4th Cir. 1982); Foretich, 37 F.3d at 1553. The second and third requirements are 

most important and have ³W\S/DH§§\´o Y::Qo combined, to ask, ³Z=:W=:Uo W=:o S§H/QW/VVo =HW‘qo

voluntarily assumed a role of special prominence in a public controversy by attempting to 

/QV§X:QD:oW=:oRXWDRP:oRVoW=:oDRQWURY:UV\c´ Foretich, 37 F.3d at 1553; Reuber v. Food Chem. News, 

Inc., 925 F.2d 703, 709 (4th Cir. 1991) (en banc). 

Applying these well-established standards, GPS was a limited purpose public figure in the 

debate over bipolar ionization technology when the Article was written. First, as detailed above 

and described in the Article itself, there was an ongoing public controversy about the safety and 

efficacy of air cleaning technologies, specifically including bipolar ionization. See Doc. No. 233-

1 at 2-3; Doc. No. 372-28 at 116, 123±”Bou95[¶VoVRXQ‘:UoHQU::/QQoW=HW,o/Qo³:HU§\o”(”“W,qoW=:U:o

ZHVo VW/§§o RQQR/QQo ‘:YHW:o Y:WZ::Qo f[4kfJ,o 95[,o HQ‘o P:PY:UVo RVo W=:o SXY§/Do HYRXWo 95[¶Vo

W:D=QR§RQ\´tc And GPS was QRWoHoY\VWHQ‘:UoRUo³/QYR§XQWHU/§\´oW=UXVWo/QWRoW=:o‘:YHW:co6QVW:H‘,o/Wo
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sought to be an opinion leader supporting the technology, using its considerable resources and 

available channels of communication to challenge ASHRAE Journal articles, Doc. No. 337-33; 

prepare a white paper, Doc. No. 370-29; and commission testing on COVID-19 effectiveness 

(which it then touted in press releases). Doc. No. 325-10 at -697; Doc. Nos. 337-23 at 67±68; Doc. 

No. 337-25 at -201. Accordingly, GPS easily meets all five elements of the limited purpose public 

figure test with respect to the safety and efficacy of bipolar ionization devices. See Tc Heartland, 

2026 WL 1785093, at *4 (finding that seller of Splenda was a public figure concerning whether 

Splenda is safe and healthy based on its regular defense of the product in press releases, responses 

to DRQWUHU\oV/Q‘/QQV,oHQ‘oRW=:UoVRUXPVoHQ‘oDRQD§X‘/QQoW=HWo³the argument that [the seller] is not a 

limited-purpose public figure borders on the ridiculous´t. 

b) Actual Malice  

Having affirmatively answered the legal question of whether GPS is a limited purpose 

public figure, the Court must determine if GPS has proffered clear and convincing evidence that 

Elsevier acted with actual malice in publishing the Article. See New York Times, 376 U.S. at 279±

80; CACI Premier Tech., Inc. v. Rhodes, 536 F.3d 280, 293 (4th Cir. 2008) (stating that the 

application of a state¶Vo‘:VHPHW/RQo§HZo/Vo§/P/W:‘oY\oW=:oj/UVWofP:Q‘P:QW,o/QD§X‘/QQoY\oW=:o³HDWXH§o

PH§/D:´oVWHQ‘HU‘oHQQRXQD:‘o/QoNew York Times). While the decision to publish the Article might 

be debatable, there is insufficient evidence for a jury to conclude that Elsevier either knew the 

Article was falsely defamatory or recklessly disregarded its truth. Therefore, no genuine issue of 

material fact exists as to actual malice.  

³JVWHY§/V=/QQoHDWXH§oPH§/D:o /VoQRo:HV\o WHV—´oY:DHXV:o W=:oS§H/QW/VVo³Y:HUVo W=:oYXU‘:Q´oRVo

SURY/QQoHDWXH§oPH§/D:o³Y\oD§:HUoHQ‘oDRQY/QD/QQo:Y/‘:QD:c´oCarr, 259 F.3d at 282; see United States 

v. Blankenship, 19 F.4th 685, 757-58 (4th Cir. 2021). ³fDWXH§oPH§/D:´oU:TX/U:VoHoS§H/QW/VVoWRoSURY:o
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that the H§§:Q:‘o‘:VHPHWRU\oVWHW:P:QWoZHVoPH‘:o³Z/W=o—QRZ§:‘Q:oW=HWo/WoZHVoVH§V:oRUoZ/W=oU:D—§:VVo

‘/VU:QHU‘oRVoZ=:W=:Uo/WoZHVoVH§V:oRUoQRWc´oNew York Times, 376 U.S. at 280; Horne v. WTVR, LLC, 

893 F.3d 201, 211 (4th Cir. 2018). A plaintiff must prove that the defendant had a particular, 

subjective state of mind at the time the statements were made. Horne, 893 F.3d at 211 (citing St. 

Amant v. Thompson, 390 U.S. 727, 731 (1968)). Evidence of personal hostility alone cannot show 

actual malice, Cannon, 36 F.4th at 568; rather, ³[t]here must be sufficient evidence to permit the 

DRQD§XV/RQoW=HWoW=:o‘:V:Q‘HQWo/QoVHDWo:QW:UWH/Q:‘oV:U/RXVo‘RXYWVoHVoWRoW=:oWUXW=oRVo=/VoSXY§/DHW/RQc´o

St Amant, 390 U.S. at 731; Lewis, 220 N.C. App. at 303; CACI,oA)Eojc)‘oHWo)((ou³W]q=:U:oPXVWoY:o

sufficient evidence to permit the conclusion that the defamatory statement was made with [a] high 

‘:QU::o RVo HZHU:Q:VVo RVo W/WVqo SURYHY§:o VH§V/W\c´) (quotation omitted). Reckless conduct is not 

measured by whether a reasonably prudent [person] would have published [or spoken], or would 

have investigated before publishing [or speaking]. See CACI, 536 F.3d at 300. A showing of actual 

malice U:TX/U:Vo³DRQDU:W:´o:Y/‘:QD:,oBlankenship, 19 F.4th at 758 (quoting Anderson, 477 U.S. at 

”AEt,oZ=/D=o³PXVWoSUR‘XD:oHQoµHY/‘/QQoDRQY/DW/RQ¶o W=HWoHDWXH§oPH§/D:o/Voµ=/Q=§\oSURYHY§:,¶´o id. 

(quoting Cannon, 36 F.4th at 566). 

As described at length above, there is no allegation that Elsevier had actual knowledge of 

any falsity in the Article, and J§V:Y/:U¶Vo SXY§/DHW/RQo SURD:VVo for the Article was not reckless. 

Elsevier assigned the Article to a qualified editor, who reviewed the Article and then selected three 

qualified and independent reviewers to ³S::UoU:Y/:Z´oW=:ofUW/D§:coWhile their ultimate publication 

recommendations varied, each reviewer (even the reviewer who the Editor decided had not written 

Ho³P:HQ/QQVX§´oU:Y/:Z,oYXWorecommended ³U:':DW´) gave the Article a passing score²with two 

scores at 70 or above²and stated their belief at least once W=HWoW=:ofUW/D§:o³VXDD::‘s by a small 

HPRXQW´owith respect to the statement ³W=:oDRQD§XV/RQVoZ:U:oVXSSRUW:‘oY\oW=:o‘HWHc´ There was no 
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report or question raised about HQ\o³VH§V/W\´o /Qo W=:ofUW/D§:o uZ=/D=oGPS claims was hidden and 

undisclosed as discussed above). Based on the reviewers¶oV::‘YHD—oHQ‘o=/VoRZQoHVV:VVP:QW,oW=:o

Editor sent the Article back to the authors twice for revision. He then determined that the authors 

had sufficiently revised the Article or explained why they had not. Finally, he exercised his 

editorial discretion to approve publication of the Article, and Elsevier accepted his 

recommendation. Although it is always true that a different decision on publication could have 

been made, nothing in these undisputed facts suggests, much less establishes with the required 

level of certainty or high probability, that Elsevier acted with a reckless disregard of the falsity of 

the Article.  

GPS grounds its effort to show actual malice on its argument that Elsevier was reckless 

because it knew that the Editor was too overworked to do his job properly. GPS¶Vo³RY:UZRU—´o

argument stretches WRRoYURH‘§\cok:QHU‘§:VVoRVoW=:oJ‘/WRU¶VoRY:UH§§oZRU—§RH‘, the question here is 

whether Elsevier and the Editor²with respect to this Article and only this Article²acted ³Z/W=oHo

high degree of awareness of its probable falsity.´ That is, the Editor could have failed to do his job 

on every other article he was assigned, but if he handled the disputed Article without actual malice 

(as discussed above) W=:Qo95[¶VoD§H/PoVH/§VcofQ‘oVRo/Wo‘R:Vo=:U:c  

Elsevier may be too focused on its profitability at the expense of a more careful review of 

its published articles and its editors may be overworked, but there is no authority for the 

proposition that those allegations standing alone can support a finding of actual malice in the 

absence of particularized evidence showing that Elsevier entertained serious doubts about the 

veracity of the Article. Otherwise, every harried editor and commercially driven publisher (which 

the Court hazards to guess includes most all of them) would be at risk of a jury verdict of 

defamation for every scientific study in which undisclosed errors are later found. Such a result is 
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W=:oHQW/W=:V/VoRVo³actual PH§/D:´oand cannot be accepted without undermining the search for elusive 

VD/:QW/V/Do³WUXW=c´ See Underwager v. Salter, 22 F.3d 730, 736 (7th Cir. 1994) (³[D/:QW/V/DoWUXW=o/Vo

:§XV/Y:´cococo³WPqRU:oSHS:UV,oPRU:o‘/VDXVV/RQ,oY:WW:Uo‘HWH,oHQ‘oPRU:oVHW/VVHDWRU\oPR‘:§V²not larger 

awards of damages²PHU—o W=:o SHW=o WRZHU‘o VXS:U/RUo XQ‘:UVWHQ‘/QQo RVo W=:oZRU§‘o HURXQ‘o XVc´). 

[XPPHU\o'X‘QP:QWoZ/§§oY:oQUHQW:‘oWRoJ§V:Y/:UoRQo95[¶Vo‘:VHPHW/RQoD§H/Pco 

B. Lanham Act  

95[o H§§:Q:Vo W=HWo J§V:Y/:U¶Vo H‘Y:UW/V:P:QWo RVo /WVo scientific journal HUW/D§:Vo HVo ³S::Uo

U:Y/:Z:‘´oY/R§HW:Vo W=:oLanham Act, 15 U.S.C.A. § 1125(a). The statute SUR=/Y/WVo W=:o ³VH§V:oRUo

misleading description of fact, or false or misleading representation of fact, which ... in commercial 

advertising or promotion, misrepresents the nature, characteristics, qualities, or geographic origin 

of his or her or another person¶Vo QRR‘V,o V:UY/D:V,o RUo DRPP:UD/H§o HDW/Y/W/:Vc´o “Ao Tc[cLcfco �o

1125(a)(1)(B). Thus, a plaintiff asserting a false advertising claim under the Lanham Act must 

establish that: 

(1) the defendant made a false or misleading description of fact or representation 
of fact in a commercial advertisement about his own or another¶s product; (2) the 
misrepresentation is material, in that it is likely to influence the purchasing 
decision; (3) the misrepresentation actually deceives or has the tendency to deceive 
a substantial segment of its audience; (4) the defendant placed the false or 
misleading statement in interstate commerce; and (5) the plaintiff has been or is 
likely to be injured as a result of the misrepresentation, either by direct diversion of 
sales or by a lessening of goodwill associated with its products. 

 
PBM Prods., LLC v. Mead Johnson & Co., 639 F.3d 111, 120 (4th Cir. 2011) (quoting Scotts Co. 

v. United Industries, 315 F.3d 264, 272 (4th Cir. 2002)).  
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First, although Elsevier needlessly resists acknowledging it, J§V:Y/:U¶Vofrequent marketing 

of its journals, including BAE, HVo ³S::Uo U:Y/:Z:‘´ is ³DRPP:UD/H§o H‘Y:UW/V/QQ´8 within the 

meaning of the Lanham Act. See Handsome Brook Farm, LLC v. Humane Farm Animal Care, 

Incc,o e((o jco fSS¶[o ”A“,o ”AE, 258-60 (4th Cir. 2017). To be a commercial advertisement, a 

statement must be u“to³DRPP:UD/H§oVS::D=´ou”to³VRUoW=:oSXUSRV:oRVo/QV§X:QD/QQoDRQVXP:UVoWRoYX\o

QRR‘Vo RUo V:UY/D:V´o W=HWo /Vo u)to ³VXVV/D/:QW§\o ‘/VV:P/QHW:‘o WRo W=:o U:§:YHQWo SXUD=HV/QQo SXY§/Do WRo

DRQVW/WXW:oH‘Y:UW/V/QQoRUoSURPRW/RQoZ/W=/QoW=HWo/Q‘XVWU\c´o Id. While the journals themselves are 

intended to promote scientific /QTX/U\,oW=:oH‘Y:UW/V:P:QWVoWRXW/QQoW=:PoHVo³S::UoU:Y/:Z:‘´oare part 

of J§V:Y/:U¶VoDRPP:UD/H§oPHU—:W/QQoHQ‘opublished with the intent of encouraging the purchase of 

journal subscriptions. Further, the statements are widely disseminated so as to constitute 

advertising or promotion. ]=:U:VRU:,oJ§V:Y/:U¶VoPHU—:W/QQoRVoW=:o'RXUQH§VoHVo³S::U-U:Y/:Z:‘´o/Vo

commercial advertising subject to the Lanham Act.  

However, there is insufficient evidence that the statements are false or misleading to 

VXSSRUWo95[¶VoD§H/PcoTQ‘:UoW=:o2HQ=HPofDW,o³W=:oDRQW:VW:‘oVWHW:P:QWoRUoU:SU:V:QWHW/RQoPXVWoY:o

either false on its face or, although literally true, likely to mislead and to confuse consumers given 

W=:oP:UD=HQ‘/V/QQoDRQW:[Wc´oPBM Prods., 639 F.3d at 120 (quoting C.B. Fleet Co. v. SmithKline 

Beecham Consumer Healthcare, L.P., 131 F.3d 430, 434 (4th Cir.1997)). Where the advertisement 

is literally false, a violation may be established without evidence of consumer deception. See id. 

wXWo/Vo³HoS§H/QW/VV¶s theory of recovery is premised upon a claim of implied falsehood, a plaintiff 

must demonstrate, by extrinsic evidence, that the challenged [advertisements] tend to mislead or 

 
8 However, one of the Elsevier statements that GPS heavily relies on²papers ³Z/§§o Y:o S::Uo
U:Y/:Z:‘oWRo:QVXU:oYRW=oHDDXUHD\oHQ‘oU:§:YHQD:´²is not a commercial advertisement to potential 
subscribers but instead is WH—:Qo RXWo RVo DRQW:[Wo VURPo Ho ³9X/‘:o VRUofXW=RUV,´owhich is directed 
towards authors who are considering submitting a paper to Building and Environment. See Doc. 
No. 376-11.  
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DRQVXV:oDRQVXP:UVc´oId. (quoting Johnson & Johnson Merck Consumer Pharm. Co. v. Smithkline 

Beecham Corp., 960 F.2d 294, 297 (2d Cir.1992)); see also Abbott Labs. v. Mead Johnson & Co., 

971 F.2d 6, 14 (7th Cir. “rr”tou³WfqoDRXUWoPH\oV/Q‘oRQo/WVoRZQoW=HWoHoVWHW:P:QWo/Vo§/W:UH§§\oVH§V:,o

but, absent a literal falsehood, may find that a statement is impliedly misleading only if presented 

Z/W=o:Y/‘:QD:oRVoHDWXH§oDRQVXP:Uo‘:D:SW/RQc´tc 

³6QoHQH§\]/QQoZ=:W=:UoHQoH‘Y:UW/V:P:QWo. . .  is literally false, a court must determine, first, 

the unambiguous claims made by the advertisement . . . , and second, whether those claims are 

VH§V:c´oScotts, 315 F.3d at 274 (quoting Novartis Consumer Health v. Johnson & Johnson±Merck 

Consumer Pharmaceuticals, ”r(ojc)‘oAev,oAvEou)‘oL/Uc”((”ttco³fo§/W:UH§§\oVH§V:oP:VVHQ:oPH\oY:o

either explicit or conveyed by necessary implication when, considering the advertisement in its 

entirety, the audience would recognize the claim as readily as if it had been explicitly stHW:‘c´oId. 

]=:o:Y/‘:QD:oV=RZVoW=HWoHoU:HVRQHY§:o'XU\oDRX§‘oQRWoV/Q‘oW=HWoJ§V:Y/:U¶VoS::U-review ads 

are false or misleading. First, they are QRWo³§/W:UH§§\´oVH§V:cofVo‘:WH/§:‘oHYRY:,oW=:ofUW/D§:oZHVo³S::Uo

reviewed,´ even though GPS does not like the outcome of the process (i.e., publication). Contrary 

WRo95[¶Vocontention, the undisputed evidence shows that the peer review process for the Article 

was not a sham RUo Ho ³VH/§:‘´o U:Y/:ZcoThree independent, qualified reviewers were selected to 

review the fUW/D§:oHQ‘oW=:\o‘/‘oVR,oH§W=RXQ=oRQ:oRVoW=:oU:Y/:ZVoZHVoQRWoDRQV/‘:U:‘o³P:HQ/QQVX§´o

and was subsequently ignored. All the reviewers gave the Article a passing score and their 

comments were considered in two revisions of the Article prior to its acceptance for publication. 

]=/Vo/VoS§H/Q§\oHo³S::UoU:Y/:Zc´ 

95[¶Vo U:§/HQD:o RQo DHV:Vo /Qo Z=/D=o H‘Y:UW/V:P:QWVo promise compliance with a publicly 

recognized regulatory or statutory standard,o VXD=o HVo ³jMfo HSSURY:‘,´ misses the mark. See 

Eastman Chem. Co. v. Plastipure, Inc., 775 F.3d 230, 236 (5th Cir. 2014). GPS cites to no such 
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clear legal standard (or even a specific widely accepted public definition) with respect to the details 

of what constitutes a ³S::UoU:Y/:Z´; instead, it points to J§V:Y/:U¶VoSXY§/DHW/RQoSURWRDR§V,oZ=/D=o

were indisputably private, not included in any advertisement and, in any event, flexible 

³QX/‘:§/Q:V´ rather than rigid rules.9 Thus, the advertisements could not reasonably be found to be 

literally false.    

]Ro VHW/VV\o W=:o V/UVWo :§:P:QWo RVo Ho 2HQ=HPofDWo D§H/PoZ/W=RXWo V=RZ/QQo §/W:UH§o VH§V/W\,o ³Ho

plaintiff must demonstrate, by extrinsic evidence, that the challenged advertisements tend to 

P/V§:H‘oRUoDRQVXV:oDRQVXP:UVc´oScotts, 315 F.3d at 273; see Design Res., Inc. v. Leather Indus. of 

Am., 789 F.3d 495, 501 (4th Cir. 2015) (foVWHW:P:QWo³WUX:oRQo/WVoVHD:´o/Vo/PS§/:‘§\oVH§V:oXQ‘:UoW=:o

2HQ=HPofDWo Z=:Qo ³/Wo ZRX§‘o §/—:§\oP/V§:H‘o DRQVXP:UVc´). Specifically, plaintiff must present 

:Y/‘:QD:oV=RZ/QQo³HDWXH§oDRQVXP:Uo‘:D:SW/RQ´oHQ‘oW=HWoHo³VXYVWHQW/H§oSRUW/RQoRVoW=:oHX‘/:QD:´o

was misled. Id. at 276. LRQVXP:UoDRQVXV/RQo³/VoPRVWoRVW:QoSURY:‘oY\oDRQVXP:UoVXUY:\o‘HWH.´oId.; 

see PharmaNetics, Inc. v. Aventis Pharms., Inc., No. 5:03-CV-817-FL(2), 2005 WL 8159274, at 

*11 (E.D.N.C. Mar. 9, 2005).  

Applying this standard, no U:HVRQHY§:o'XU\oDRX§‘oV/Q‘oW=:oH‘Y:UW/V:P:QWoWRoY:o³P/V§:H‘/QQ´o

to a ³substantial portion´ of the relevant audience based on the evidence in the record. 95[¶Vo

evidence that consumers were misled consists of its DRUSRUHW:o U:SU:V:QWHW/Y:¶Vo W:VW/PRQ\o W=HWo

 
9 Accepting 95[¶VoHWW:PSWo WRoV:Wo W=:o §:QH§oVWHQ‘HU‘o VRUo³S::Uo U:Y/:Z´ouRUo U:D—§:VVo‘/VU:QHU‘ in 
connection with its defamation claim) based on J§V:Y/:U¶Vopublication guidelines would also set a 
dangerous precedent. If liability is imposed on these claims for the failure to follow internal 
guidelines in the absence of evidence that otherwise satisfied the established legal standard, then 
publishers will in the future simply limit their peer review process to whatever bare minimum 
might be acceptable to avoid liability. This race to the bottom risks significantly degrading rather 
than promoting vigorous peer review, to the detriment of scientific research.   
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customers viewed peer-U:Y/:Z:‘o HUW/D§:Vo HVo ³Y:\RQ‘o U:SURHD=´o HQ‘o ³QRVS:§´;10 its expert¶Vo

W:VW/PRQ\oHVoWRoW=:oP:HQ/QQoRVo³S::UoU:Y/:Z´ to scientists, HQ‘oW=:oW:VW/PRQ\oRVoW=U::oRVoJ§V:Y/:U¶Vo

customers that /WoZHVo/PSRUWHQWoWRoW=:PoW=HWoW=:ofUW/D§:oZHVo³S::UoU:Y/:Z:‘,´oH§W=RXQ=oW=:\o‘/‘Q¶Wo

testify that they saw J§V:Y/:U¶Voadvertisements. See Doc. Nos. 367-4 at 166, 367-8 at 305-306, 367-

9 at 267, 367-15 at 185-186. However, aWoRUH§oHUQXP:QWo95[¶VoDRXQV:§oH‘P/WW:‘oW=HWoW=:U:oZHVoQRo

evidence that any BAE subscriber, whom she acknowledged as the relevant audience, felt misled 

by the peer review advertising. See Doc. No. 397 at 78. 

Also, the question here is more nuanced than whether any portion of the audience thought 

that a peer review statement made the Article more credible. Again, to satisfy its burden, GPS must 

establish that a substantial portion of individual subscribers had specific relevant beliefs as to how 

a peer review would be conducted (if in fact they had any view at all) and that the publication 

process for the Article materially varied from that understanding so that they were misled. Even 

putting aside the absence of admissible survey evidence, the evidence in the record proffered by 

GPS wholly fails to establish this showing. For example, there is no evidence that any subscriber 

or customer was given a fair summary of the d:WH/§VoRVoW=:ofUW/D§:¶VoS::UoU:Y/:ZoSURD:VV11²both 

 
10 The Court notes that 95[¶Vo DRXQV:§¶Vodefinition of peer review, which appears to be that a 
majority of reviewers approved publication, falls well short of reviewers actually opining on the 
³WUXW=´oRUo³YH§/‘/W\´oRVoVD/:QW/V/DoU:V:HUD=co]=XV,oconsumers (at least the few GPS customers who 
testified) may have an unrealistic view of the peer review process such that they would also be 
³P/V§:‘´oeven XQ‘:Uo95[¶Vodefinition.  
11 The details matter. TQ‘:Uo95[¶Vo³PH'RU/W\oHSSURYH§´odefinition of peer review, two reviews of 
a scientific paper, one an approval for publication by a Nobel laureate in the field after a thorough 
review and the other a recommendation of rejection without justification, would not be considered 
a valid peer review. Yet, few, if any, would think that a paper positively reviewed by a Nobel 
laureate had not been peer reviewed. 
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those that support publication and those that might not²and still concluded that the Article had 

not been peer reviewed, even if they might disagree with the decision to publish the Article.12 

Further, with respect to the uncertain definition of a peer review, how many in the relevant 

audience believed that a peer review can involve approval by a single reviewer, had a view as to 

what should happen if there are two reviewers and they disagree, or would allow an editor to 

exercise his or her discretion to ignore a review that includes no justification for a recommendation 

not to publish? None of these questions are answered by the evidence, and it would be 

inappropriate to allow a jury to speculate²which is all they could do²on whether a substantial 

portion of the relevant audience was misled by J§V:Y/:U¶VoH‘Y:UW/V/QQc  

Finally, there is an absence of evidence that would support the required causal connection 

between the harm for which GPS seeks to recover and the challenged advertisements. Specifically, 

there is no evidence that any GPS customer saw or heard about an Elsevier advertisement. Indeed, 

the customers may have simply assumed that all scientific studies in academic journals are peer 

reviewed, aVo 95[¶Vo counsel acknowledged at oral argument. See MRDco 1Rco )reo HWo vEo u³6W¶Vo

academic journals. They say they are peer reviewed. So this is sort of ± /Vo\RX¶Y:o:Y:UoV::QoHQo

HDH‘:P/Do'RXUQH§,o\RXoV/PS§\oHVVXP:oW=/Vc´tcoAnd again, there is no survey evidence to support 

causation. See Doc. No. 397 at 86 (GPS counsel stating, ³6oP:HQ,oVUHQ—§\,oW=HW¶VoZ=\oVXUY:\VoHU:o

so frequently used is they artificially :[SRV:oDXVWRP:UVoWRoW=:oH‘Y:UW/V:P:QWVoY:DHXV:o\RXo‘RQ¶Wo

have direct customer testimony that I saw this advertisement and saw this.´tc  

 
12 GPS often confuses and conflates the peer review process with the decision to publish. A journal 
article may be peer reviewed but not published for many reasons unrelated to its scientific merits; 
for example, it is too long, written in poor English or just thought to be uninteresting. Conversely, 
an article in a scientific journal might be published without peer review if it simply reflects an 
HXW=RU¶VoRS/Q/RQ,oVXD=oHVoHoDRPP:QWHU\oRQoHoWRS/DoRVoVD/:QW/V/Do/QW:U:VWoRUoHoY/RQUHS=/DH§opiece on 
another scientist.  
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6QoSUHDW/DH§o:VV:DW,o95[¶V Lanham Act evidence can be summarized as follows: Elsevier 

advertised that its scientific journal are peer reviewed; GPS contends that W=:ofUW/D§:o‘/‘oQRWo³SHVV´o

peer review based on 95[¶Vo subjective definition (which ignores substantial evidence to the 

contrary); a few customers agree that W=:ofUW/D§:o‘/‘Q¶WoSHVVoSeer review (again HDDRU‘/QQoWRo95[¶Vo

definition and without being told the full story); GPS customers in general believe that a peer 

reviewed article is true or at least more credible; and the Article is false and caused ³PHQ\´o

customers not to do business with GPS; therefore, Elsevier is liable for more than a billion dollars 

/Qo³‘/P/QXW/RQ /QoW=:oYH§X:oRVo/WVoYXV/Q:VV´o± not specific customer lost sales ± as harm from the 

J§V:Y/:Uo ³S::Uo U:Y/:Z´o H‘Y:UW/V/QQco Even ignoring the obvious effect of accepting this thin 

evidence RVo ³P/V§:H‘/QQo H‘Y:UW/V/QQ´o HQ‘o DHXVHW/RQo as an end run around the actual malice 

defamation standard, the evidence does not satisfy 95[¶VoYXU‘:QoWRoSURY:oW=HWoHoVXYVWHQW/H§oSRUW/RQo

RVoW=:oU:§:YHQWoHX‘/:QD:oZHVoP/V§:‘oY\oJ§V:Y/:U¶VoH‘Y:UW/V:P:QWoRUothat there is a sufficient causal 

DRQQ:DW/RQo Y:WZ::Qo W=:o H‘Y:UW/V:P:QWVo HQ‘o 95[¶Vo H§§:Q:‘o damage to its business valuation. 

Therefore, Elsevier is entitled to summary judgment on the Lanham Act claim.  

C. Claims Against Elsevier, Inc.  

Elsevier, Inc. also separately seeks summary judgment on the grounds that it does not own 

BAE and cannot be held liable for the Article it did not publish. GPS responds that its claims 

against both Elsevier entities should be allowed to proceed Y:DHXV:o W=:o WZRoDRUSRUHW/RQVo³hold 

themselves out and operate as one single business.´oIn light of its ruling that the Elsevier parties¶o

joint motion for Summary Judgment will be granted on the merits, the Court need not and will not 

decide this corporate responsibility issue (although it notes that many large companies with 

numerous subsidiaries RS:UHW:o³HVoRQ:oV/QQ§:oYXV/Q:VV´o/QoW=:o:\:VoRVoW=:oRXWV/‘:oZRU§‘oHQ‘oPHQ\o

of their employees).  
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D. Unsealing of Filings Under Seal  

As explained by the Court at the hearing on these motions and in its earlier order on the 

5HUW/:V¶o YHU/RXVo PRW/RQVo WRo V:H§, Doc. No. 382 at 7-8, the Parties have excessively filed 

memoranda, documents, and other exhibits under seal in violation of the strict legal principles 

applicable to publicly filed motions, in particular dispositive motions at summary judgment 

(including, incredibly, press releases and other obviously public documents). See Reetz v. Lowe¶s 

Companies, Inc., No. 5:18-cv-00075-KDB-DCK, 2021 WL 3354167, at *1 (W.D.N.C. Aug. 2, 

”(”“tcoTQ‘:Uo W=:o QRY:UQ/QQo j/UVWofP:Q‘P:QWo VWHQ‘HU‘,o Ho ³‘:Q/H§o RVo HDD:VV´o WRo SXY§/D§\o V/§:‘o

‘RDXP:QWVo³PXVWoY:oQ:D:VV/WHW:‘oY\oHoDRPS:§§/QQocococo/QW:U:VWoHQ‘oQHUURZ§\oWH/§RU:‘oWRoV:UY: that 

/QW:U:VWc´oRushford v. New Yorker Magazine, Inc., 846 F.2d 249, 253 (4th Cir. 1988); see also 

-RQHVJYiJ/RZH¶VJ&RPSDQLHVpJ ,QF., 402 F. Supp. 2d 266, 278 (W.D.N.C. 2019) (explaining that 

although the First Amendment standard as expressed in Rushford relates to compelling 

QRY:UQP:QWo /QW:U:VWV,o ³DRXUWVo =HY:o U:DRQQ/]:‘o W=HWo co co co µSU/YHW:o /QW:U:VWVoP/Q=Wo H§VRo /PS§/DHW:o

=/Q=:Uo YH§X:Vo VXVV/D/:QWo WRo RY:UU/‘:o co co co W=:oj/UVWofP:Q‘P:QWo SU:VXPSW/RQoRVo SXY§/Do HDD:VV¶´to

(quoting Level 3 Commc¶ns, LLC v. Limelight Networks, Inc., 611 F. Supp. 2d 572, 580 (E.D. Va. 

2009)). Accordingly, a party moving to seal documents filed in support of summary judgment in 

a civil case bears a heavy burden. See Rushford, 846 F.2d at 252 (applying the First Amendment 

U/Q=WoRVoHDD:VVoVWHQ‘HU‘oWRoVXPPHU\o'X‘QP:QWoV/§/QQVoHQ‘oQRW/QQo³VXPPHU\o'X‘QP:QWoH‘'X‘/DHW:Vo

VXYVWHQW/Y:oU/Q=WVoHQ‘oV:UY:VoHVoHoVXYVW/WXW:oVRUoHoWU/H§´tzoJennings v. Univ. of N. Carolina at Chapel 

Hill, 340 F. Supp. 2d 679, 681 (M.D.N.C. 2004) (applying rule requiring open access to filed 

documents in connection with dispositive summary judgment motion).  

Having reviewed the 5HUW/:V¶o VXPPHU\o 'X‘QP:QWo VXYP/VV/RQV, the Court finds that all 

memoranda and exhibits filed under seal should be refiled in unredacted form and linked to the 
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original filed sealed exhibit on the schedule described below. The Court will allow the Parties a 

short period of time to file very limited and narrowly tailored requests to maintain the sealing or 

partial sealing of specific filings and exhibits, RW=:UoW=HQoW=:o5HUW/:V¶omemoranda of law and any 

exhibit specifically cited in this order.  

IV. ORDER 

NOW THEREFORE IT IS ORDERED THAT:  

1. DefendantV¶o0RW/RQo VRUo [XPPHU\o FX‘QP:QWo (Doc. No. 323) is GRANTED as 

described above; 

2. Summary Judgment is GRANTED to Defendants on all of 5§H/QW/VV¶VoD§H/PV; 

3. 5§H/QW/VV¶Vo0RW/RQoVRUo[XPPHU\oFX‘QP:QWouMRDco1Rco324) is DENIED as moot; 

4. The Parties are directed to refile²on or before October 26, 2026²an unredacted 

copy of any memoranda in support of or in opposition WRo W=:o5HUW/:V¶o[XPPHU\o

Judgment motions and any exhibit specifically cited in this Order that were filed 

under seal. All refiled documents must be linked to the originally sealed filing. All 

remaining V:H§:‘o :[=/Y/WVo V/§:‘o /Qo DRQQ:DW/RQo Z/W=o W=:o 5HUW/:V¶o 0RW/RQVo VRUo

Summary Judgment must be similarly refiled and linked on or before 14 days from 

the date of this Order, unless otherwise ordered by the Court. The Parties may file 

under seal very limited and narrowly tailored requests to maintain the sealing of 

any of the remaining sealed exhibits on or before 10 days after the date of this 

Order; 

5. All other pending motions in this matter are DENIED as moot; however, the 

5HUW/:V¶oPRW/RQVoWRoV:H§oV/§:‘o/QoDRQQ:DW/RQoZ/W=oPRRW:‘oPRW/RQVoHU:oGRANTED 

(Doc. Nos. 364, 381); and  
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6. The Clerk is directed to close this matter in accordance with this Order.  

SO ORDERED ADJUDGED AND DECREED. 

 Signed: October 22, 2026 
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