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CAUSE NO. 2025-25681

DR. SONIA MELO, M.D., §
Plaintiff § IN THE DISTRICT OF
§
§
V. § HARRIS COUNTY,%XAS
§
UNIVERSITY OF TEXAS MD ANDER-  § ~©
SON CANCER CENTER, § 61" JUDICIAL DISTRICT
Defendant. § +«
N
N
DEFENDANT’S PLEA TO THE JURISDICTION
&
)

Defendant, The University of Texas MD Andersncer Center (“MD Anderson”)
files this plea to the jurisdiction (“Plea”) based solel@ the allegations in Plaintiff’s Amended
Petition for Declaratory Judgment, Violation of B@gmal Due Process, and Breach of Contract
(“Amended Petition”): @é

| ODUCTION

The Court should grant M erson’s Plea and dismiss Plaintift’s claims with prejudice
because (1) sovereign immunity@s Plaintiff’s claims against MD Anderson for money damages;
(2) sovereign immunity b %aintiff’s claims against MD Anderson for declaratory relief; (3)
Plaintiff has only asserte claims against MD Anderson for money damages and declaratory relief;

U
and (4) no amo%@ re-pleading will give this Court jurisdiction.

o



I1. BACKGROUND!

Plaintiff, Sonia Melo, M.D. (or “Dr. Melo”) worked as a Postdoctoral Fellow at MD An-
derson from 2012 to 2014. Dr. Melo’s work at MD Anderson resulted in three (3) patents and an
article published in the medical journal Cancer Cell in 2014 (collectively, the patent%d article are
Dr. Melo’s “Work”).? ®@

In January 2019, after receiving allegations of research misconduct&@%ected to Dr. Melo’s
Work, MD Anderson formed an inquiry committee to investigate. B @ember 2019, MD Ander-
son had empaneled an investigation committee to formally investigate the allegations.* MD Ander-
son notified Dr. Melo of its investigation in February 2023. ril 2024, MD Anderson provided
Dr. Melo with a draft investigation report, stating th@\e investigation committee determined
that Dr. Melo had, indeed, engaged in research y@gduct.“ Dr. Melo thoroughly responded to
the report, claiming that it was inaccurate%@&/lay 2024, after receiving and considering Dr.
Melo’s response, the investigation comné‘@e prepared a final report accepting all the findings in
the draft report.® In light of its ﬁng@@%ﬂD Anderson asked Dr. Melo to pursue retraction of her

2014 Cancer Cell article, stating@t it would pursue retraction if she was unwilling to. It also in-

definitely prohibited her fr@ receiving any appointment or employment at MD Anderson, (2)

@)
NS

! The following @ground information is based solely on the allegations in Plaintiff’s Amended Petition.
Though the t must—for purposes of deciding MD Anderson’s Plea—assume they are true, MD An-

ﬁo

derson does:not affirm their veracity by reciting them here.
Z Am. Pet., qq 7-11.
31d., 9 12-20.

“Id., 927
SId.
6 Jd., 99 23-27, Exhibit B.
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performing any research at MD Anderson or in collaboration with MD Anderson researchers, and
(3) receiving research-related funding directly or indirectly from MD Anderson.’

Dr. Melo has sued MD Anderson for declaratory and pecuniary relief, bringing three (3)
claims.? First, she alleges that in investigating her research misconduct, MD An@épn failed to
follow its own Research Misconduct Policy, depriving her of her rights to dcess under the
Texas Constitution.” She seeks a court declaration that “MD Anderson ’s&\@xﬂ decision related to
[her] alleged research misconduct [is] void.”'° Second, Dr. Melo ¢ 'that MD Anderson’s al-
leged failure to follow its Research Misconduct Policy deprived hefof a liberty interest in her stand-
ing with fellow scientists and later employment opportun@ for which she presumably seeks
money-damages.'! Third, and finally, Dr. Melo claims@t the Research Misconduct Policy con-
stituted an enforceable, written contract betweendrer\and MD Anderson. According to Dr. Melo,
MD Anderson breached its contract with he@g@iling to follow the policy, causing her actual and
kN

consequential pecuniary loss.!? O

II NDARD OF REVIEW

A plea to the jurisdictio@allenges the trial court’s authority to determine a cause of ac-

tion. Bland Indep. Sch. Dzkt@%ue, 34 S.W.3d 547, 554 (Tex. 2000). To invoke a court’s authority,

,\©
&
X

&
7 Am. Pet.gb}@@ B.

8 See id., q 56-

°Id., 9 37.

074. q39.

W Jd., q 44; see discussion concerning Dr. Melo’s “Count II” /nfra, page 5, FN 13.
21d., 99 47-52.
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a plaintiff must allege facts that affirmatively demonstrate that the court has jurisdiction to hear
the cause. Tex. Dep’t of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 226 (Tex. 2004).

A plea to the jurisdiction can take two forms: (1) a challenge to the plaintiff’s pleadings
regarding the allegations of jurisdictional facts, or (2) an evidentiary challenge to kl&@xistence of
jurisdictional facts. Mission Consol. Indep. Sch. Dist. v. Garcia, 372 S.W.3d 62 (2012). Thus,
the “plea may challenge the pleadings, the existence of jurisdictional fact&@th. ” Alamo Heights
Indep. Sch. Dist. v. Clark, 544 S.W.3d 755, 770 (Tex. 2018). 0\@9

Where, as here, a plea to the jurisdiction challenges only the pleading itself, the court must
determine whether the plaintiff has alleged facts that afﬁrmy demonstrate the court has juris-
diction over each of plaintiff’s claims. Unip. of Tex. atE@so v. Esparza, 510 S.W.3d 147,154 (Tex.
App.—El Paso 2016, no pet.). The court acceptg&%@allegations in the pleading as true and con-
strues them in the plaintiff’s favor. /4. If the @ff fails to meet her burden to demonstrate juris-
diction, then the court must grant the pl@&id. If, however, the pleadings affirmatively negate the
existence of jurisdiction, then the <E%@g@should grant the plea and dismiss plaintiff’s claims with

prejudice without allowing the ]@niff any opportunity to amend. /4.

©Q IV. ARGUMENT
MD Anderso/ﬁ\is\é governmental entity entitled to sovereign immunity. See Tex. Educ.
Code § 65.02(a E)em’lle v. Univ. of Tex. M.D. Anderson Cancer Ctr., 634 S.W.3d 324, 329 (Tex.
App. —Ho®lst Dist.] 2021, no pet.). Consequently, M.D. Anderson is immune from suit ab-
sent a constitutional or legislative waiver of its immunity. MD Anderson Cancer Center . Wang,

No. 01-23-00911-CV, 2024 WL 2853698, *2 (Tex. App.—Houston [1st Dist.] Jun. 6, 2024, pet.

denied). There is nothing waiving MD Anderson’s sovereign immunity from Dr. Melo’s claims.
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Rather, sovereign immunity deprives this Court of jurisdiction over her current claims and any
other claims she could possibly allege against MD Anderson. The Court, therefore, must dismiss
all of Dr. Melo’s claims with prejudice. Esparza, 510 S.W.3d at 154

A. Sovereign immunity bars Plaintiff’s claims against MD Anderson fa&amages.

Sovereign immunity protects MD Anderson from lawsuits for moneyges. Tex. Nat.
Resource Conserv. Comm’n v. IT-Dayy, 74 S.W.3d 849, 853 (Tex. 2002).0&@15\905, to the extent that
Dr. Melo seeks damages for any of her claims, sovereign immuni@b@ those claims. This in-
cludes her breach-of-contract claim.* Unless Dr. Melo obtained lé€gislative consent to sue MD An-
derson for breach of contract—and she has not—sovereign nity defeats this Court’s subject-
matter jurisdiction over that claim. /7-Davy, 74 S.W.@t 854-55. Sovereign immunity bars Dr.
Melo’s constitutional claims for damages as WC]L%@ City of Beaumont v. Bouillion, 896 S.W.2d
143,149 (Tex. 1995) (“There is no state ‘COI@@IOH&] tort’”) (citation omitted). Thus, the Court

must dismiss Dr. Melo’s Counts II (De@tion of Procedural Due Process) and III (Breach of

Contract) with prejudice. @g\ﬁﬁ@
O

§
s

B Am. Pet., q9 52, 56@
“Id., 99 46-52 ( t IIT)

5 Seeid., q (Count II). Though the claim appears to be a constitutional claim for damages akin to a
claim under 42 U.S.C. § 1983, Dr. Melo does not entirely specify whether Count II (entitled “Deprivation
of Procedural Due Process”) of her Amended Petition is a money-damages claim or a Uniform Declaratory
Judgment Act (“UDJA”) claim. Whether it’s a UDJA claim or a constitutional-tort claim for damages,
sovereign immunity bars it, and the Court must dismiss it. See, e.g., Tex. Dep’t of Transp. v. Sefzik, 355
S.W.3d 618, 620 (Tex. 2011) (explaining that sovereign immunity bars UDJA claims against the state); Bousl-
lion, 896 S.W.2d at 149 (holding that sovereign immunity bars constitutional-tort claims against the state
for damages).
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B. Sovereign immunity bars Plaintiff>s UDJA claim against MD Anderson.

Sovereign immunity also bars Dr. Melo’s claim for declaratory relief.’® The Uniform De-
claratory Judgment Act'” (“UDJA”) does not confer jurisdiction on this Court, but rather, makes
the remedy of a declaratory judgment available for a cause of action already With%l;he Court’s
jurisdiction. I7-Dayy, 74 S.W.3d at 859-60; State v. Morales, 869 S.W.2d 97 (Tex. 1994);
Kennesaw Life & Acc. Ins. Co. . Goss, 694 S.W.2d 115, 118 (Tex. App.—H&é&%n [14th Dist.] 1985,
writ ref’d n.r.e.). State entities, like MD Anderson, therefore, are une from suit under the
UDJA. See, e.g., Sefzik, 355 S.W.3d at 620 (“[S]overeign immunifybars UDJA actions against the
state and its political subdivisions.”); City of El Paso . Hh, 284 S.W.3d 366, 372-73 (Tex.
2009) (“[G]overnmental entities...[are] immune from@% for declaratory judgment.); I7-Dayy,
74 S.W.3d at 860; see also El Paso Indep. Sch. Disg.\. cIntyre, 584 S.W.3d 185, 199 (Tex. App.—
El Paso 2018, no pet.) (“[Plaintiffs] seek de%@ons of their rights under the law (for which im-
munity is not waived).”). @%x

Indeed, “‘private parties %@t circumvent the States sovereign immunity from suit by
characterizing a suit for money @mges, such as a contract dispute, as a declaratory judgment.’”
Potter Cnty. v. Tuckness, 30 .3d 425, 429-30 (Tex. App.—Amarillo 2010, no pet.) (quoting /7~
Dayy, 74 S.W.3d at 8/5@@21&6, Dr. Melo’s request for declaratory judgment is just a re-packaged

o0
Y
breach-of—contr%@aim. The alleged operative facts of both claims are identical: MD Anderson

o

16 Am. Pet., 99 36-39 (Count I).
7 Tex. Civ. Prac. & Rem. Code § 37.001, et seq.
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allegedly failed to follow its Research Misconduct Policy.'® In Dr. Melo’s UDJA claim, she alleges
that this renders MD Anderson’s final decision void. In her breach-of-contract claim, she alleges
this is a breach of contract. In any event, the claims are identical, and Dr. Melo cannot simply re-
couch her contract claim for money-damages as a UDJA claim and hope the Cou@as subject-
matter jurisdiction over one when it does not have subject-matter jurisdictio the other. The
Court, therefore, must dismiss Dr. Melo’s Count I (Declaratory ]udgme@th prejudice.

N
V. CONCLUSION 9D

Sovereign immunity bars all of Plaintiff’s claims for declafatory relief and damages, and
no amount of amending her petition can change that. Cons@%@ntly, the Court should grant MD

Anderson’s Plea and dismiss Plaintiff’s claims with pr@e.

<
N

5
D
NS
&
O

18 Compm’e@. Pet., 9 38-39 (Count I—Declaratory Judgment) (“38. MD Anderson failed to follow nu-
merous basic procedural protections provided by its Research Misconduct Policy. 39. Thus, Plaintiff re-
quests the Court to declare MD Anderson’s final decision related to Plaintiff’s alleged research misconduct
void.”) with qq 50-51 (Count III—Breach of Contract) (“50. MD Anderson failed to follow numerous basic
procedural protections provided by its Research Misconduct Policy. 51. In failing to follow numerous basic

procedural protections provided by its Research Misconduct Policy, MD Anderson breached its contract
with [Plaintiff].”)

Defendant’s Plea to the Jurisdiction 7



Respectfully submitted,

KEN PAXTON
Attorney General of Texas

BRENT WEBSTER
First Assistant Attorney General &%

AN
RALPH MOLINA @
Deputy First Assistant Attoorl@eGeneral
N
AUSTIN KINGHORN ¢
Deputy Attorney Geor Civil Litigation

KIMBERLY GD
Chief, General ation Division
S
O \
/s/ C. L(;e\%n/eelman

C. LEE WINKELMAN
State-Bar No. 24042176
éneral Litigation Division
ice of the Attorney General
P.O. Box 12548, Capitol Station
O Austin, Texas 78711-2548

@@ Phone (737) 231-7737/Fax (512) 320-0667
g& lee.winkelman@oag.texas.gov

% Counsel for Defendant, The University of Texas
Q MD Anderson Medical Center
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CERTIFICATE OF SERVICE

I certify that on February 17, 2025, a true and correct copy of this document was served via

the court’s e-service system on the following counsel of record:

William X. King &
McDowell Hetherington LLP \@
1001 Fannin St., Suite 2400 @
Houston, Texas 77002 . @
William.King@mbhllp.com y\%\

@
Anthony R. Faraco, Jr. @

Lipsitz Green Scime Cambria LLP &

42 Delaware Ave., Suite 120 &)

Buffalo, NY 14202 @
afaraco@lglaw.com @

Q@
Counsel for Plaintiff @@
/s/ &%ﬁ‘ Winkelman

/LEE WINKELMAN
istant Attorney General
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